BEFORE THE BOARD OF LAND COWM SSI ONERS
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTI CE OF ADOPTI ON
of NEWRULES | through L )
relating to state forest |and )
managemnent )

TO Al Concerned Persons

1. On  Sept enber 26, 2002, the Board of Land
Conmi ssioners published 36.11.91 regarding the Public Hearing
on the Proposed Adoption of the above-stated rules relating to
State Forest Land Managenent, at page 2540 of the 2002 Mont ana
Adm ni strative Register, issue no. 18.

The Board has adopted the following new rules exactly as
pr oposed:

NEW RULE | 36. 11. 401, NEW RULE XXI'I  36. 11. 422
NEW RULE || 36.11. 402, NEW RULE XXX 36. 11. 430
NEW RULE VI 36. 11. 406, NEW RULE XXXI  36. 11. 431
NEW RULE VII1  36. 11. 408, NEW RULE XXXV  36. 11. 435
NEW RULE | X 36. 11. 409, NEW RULE XXXVI| 36. 11. 437
NEW RULE X 36.11. 410, NEW RULE XXXVII| 36.11. 438
NEW RULE X1  36.11. 413, NEW RULE XLI X 36.11. 439
NEW RULE XV 36.11. 414, NEW RULE XLI 36.11. 441
NEW RULE XV 36. 11. 415, NEW RULE XLI1  36.11. 442
NEW RULE XVI 36.11. 416, NEW RULE XLV 36. 11. 445
NEW RULE XX 36.11. 417, NEW RULE XLI X 36. 11. 449

The Board has adopted the follow ng new rul es as proposed
but wth the follow ng changes, stricken matter interlined, new
matt er underl i ned:

NEW RULE | | | 36. 11. 403, NEW RULE XXVI| 36. 11. 427
NEW RULE |V 36.11. 404, NEW RULE XXVII1 36.11.428
NEW RULE V 36. 11. 405, NEW RULE XXXI'|  36.11. 429
NEW RULE VI | 36.11. 407, NEW RULE XXXI'I'l 36. 11. 433
NEW RULE XI | 36.11. 411, NEW RULE XXXI'V 36.11. 434
NEW RULE XI | 36.11. 412, NEW RULE XXXVI 36. 11. 436
NEW RULE XVI1  36.11. 417, NEW RULE XL 36.11. 440
NEW RULE XVI11 36.11.418, NEW RULE XLII1 36.11. 443
NEW RULE XI X 36.11. 419, NEW RULE XLIV 36.11. 444
NEW RULE XXl 36.11. 421, NEW RULE XLVI  36. 11. 446
NEW RULE XXI'I'l 36. 11. 423, NEW RULE XLVI| 36. 11. 447
NEW RULE XXI'V  36.11. 424 NEW RULE XLVI |1 36. 11. 448
NEW RULE XXV 36.11. 425 NEW RULE L 36.11. 450

NEW RULE XXVI  36. 11. 426
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NEW RULE 111 (36.11.403) DEFI N TI ONS Unl ess t he
context otherwise requires, the words defined shall have the
fol | owi ng neani ng when found in these rules:

(1) through (3) sanme as proposed.

(4)"Adm nistrative” wunit neans the full set of |ands
managed and admi ni stered by an individual field office.

(4) through (8) same as proposed, but are renunbered (5)
t hrough (9).

9-(10) " Bear managemnent uni t or BMU' nmeans a
geographic analysis an area previously designated by an
i nteragency technical commttee which is neant to accommopdat e
meets the year long habitat needs of both male and female
grizzly bears i :

(10) through (16) remain the sanme but are renunber to
(11) through (17).

(18) “Coarse filter” means an approach that supports
diverse wildlife habitat by managing for a variety of forest
structures and conpositions, instead of focusing on habitat
needs for individual, selected species. A coarse filter
approach assunes that if |andscape patterns and process simlar
to those species evolved with are nmmintained, then the full
conpl emrent  of species wll persist and biodiversity will be
nai nt ai ned.

(17) and (18) remain as proposed but are renunber (19) and

(20).
(21) " Cover type” neans a descriptor of forest stands based
upon tree speci es conposition.

(19) through (46) remain as proposed but are renunbered
(22) through (49).

(50) “dd growth network” neans an area consisting of
nore than one forest stand designated or deferred by |icense
or easenent from treatnent for old growh related reasons,
especially for spatial considerations.

(47) remains as proposed but is renunbered to (51).

(52) “Ad gromh set-aside” neans an old growth stand(s)
desi gnated or deferred by license or easenent fromtreatnment.

(48) through (55) remain the same but are renunbered to
(53) through (60).

(61) “Project level” mnmeans wthin fhe analysis of a
proposed action under the Mntana Environnental Policy Act
( MEPA) .

(57) through (58)(ii) remain the same but are renunbered
to (62) through (63)(ii).

(iii) activities potentially beneficial to bears of
duration less than two weeks that include nonitoring, tree
pl anti ng and prescribed burning.

hSE ! v

(HH—meaiterhg ;

?Ff}—kpee—pP?nﬁkrg——and.
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(64) “Riparian managenent zone (RMZ)” neans an_additi onal
area of streanside buffer established when forest nmnhagenment
activities are proposed on sites with high erosion risk or on
sites that are adjacent to fish bearing streans or | akes.

(59) through (79) remain as proposed but are renunbered
to (65) through (84).

(

a)—harass;-

(b)—harm-

e)—pursue-

(eh)—hunts-

(e) shoot;

H—wound:-

hr—t+rap-

H——~capturer-

(1) cnl l et A thraoaatanead or oandannoaread cnpoecl ac:  Ar

(\_ ] vuUrtTvot “wotrrmeuroeriea ot wiTuaUurrgervu opLeuovir vy, It

(81) through (82)(a) remain the sane but are renunbered
(85) through (86)(a).

(b) restricted roads; e and

(c) remins as proposed.

(87) “Urban/forestland interface” neans | ands nmnhaged by

the department where proximty to human habitation warrants
speci al consi derati on.

(83) through (90) remain as proposed but are renunbered
to (88) through (94).

NEWRULE |V (36.11.404) BIODIVERSITY - COARSE FILTER
APPROACH (1) The departnent shall pronote biodiversity by
taking a coarse filter approach thereby favoring an
appropriate mx of stand structures and conpositions on state

| ands. The departnent shall eensider—thefolowing—ecological
I S I I .S : I
and—conpoesitions base appropriate stand structures and

conposi tions on ecol ogi cal characteristics such as :
(a) renmain as proposed.

e)3(d) di st ur bance regi ne; and
-(e) uni que characteristics.
(2) through (b) remain as proposed.
(c) cover type

(d) stand structure.

NEW RULE V (36.11. 405) BIODIVERSITY - DESIRED FUTURE
CONDI T1 ONS (1) The depart nment shal | use base—an
. . : I - it 5 Sito-

specific nodel that incorporates ecological characteristics
through habitat and cover types, to—the—extent—data—are
avattable to describe cover type representation. Cover type
is one characteristic t hat descri bes desired future
condi ti ons. When run at the administrative unit |evel, the
nodel describes a desired future condition in terns of cover
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type representation. The cover types defined are white pine,

ponderosa  pine, Dougl as-fir, western | ar ch/ Dougl as-fir,
| odgepol e pine, mxed conifer, and subal pine types. Were
data does not allow unit-level descriptions then project-1level
data and descriptions will be utilized.

(a) remains as proposed.

(i) The follow ng describes the nodel referred to in ARM
36.11. 405. Each stand is tested sequentially against the
following criteria. Once a stand is assigned it does not go
t hrough any of the subseguent steps.

(A) 1If white pine nmakes up 10% or greater of any of the
four main species, the white pine type is assigned.

(B) If ponderosa pine nakes up over 20% of the cover,
t he ponderosa pine cover type is assigned.

(C  If western larch represents a mninmum of 10% of the
stand, or any stand that has at |east 30% cover represented by
western larch and Douglas-fir the Douglas-fir/larch type is
assi gned.

(D) If Douglas-fir represents 50% or greater, then the
Dougl as-fir type is assigned.

(E) If |odgepole pine represents 40% or qgreater, then
t he | odgepol e pine type is assigned.

(F) 1f the stand is not yet assigned and the habitat
type is greater than 630, then the subal pine type is assigned.

(G Al remining stands are assigned to the mxed
coni fer type.
(b)

The departnent shall consider stands in
al | age classes for treatnment to pronote appropriate
condi ti ons. One tenet of Aehieving achieving biodiversity
goals at the |andscape |evel #nvelves is the presence of
stands in all age cl asses.

(c) through (i) renmain as proposed.

NEW RULE VI1 (36.11.407) BIODIVERSITY - MANAGEMENT ON
BLOCKED LANDS (1) Wthin areas of |arge, blocked ownership
the departnent shall manage for a desired future condition
that can be characterized by the proportion and distribution
of forest types and structures historically present on the

| andscape. Fhe—departrent—is—not—ecomm-tting—to—historiecal
. f gt : | I

(2) A typical analysis unit shall be the adm nistrative
unit wherein the departnment shall focus on naintaining or
restoring a senblance range of the forest conditions that
woul d have naturally been present given topographic, edaphic,
and climatic characteristics of the area, and considering
fiduciary and ot her obligations.

(a) through (3) remain as proposed.

(a) However, if state ownership contains rare or unique
habitat elements, as previously defined in ARM 36.11.403
occurring naturally, the departnment shall ecensider manrageing
manage so as to retain those elenents, to the extent it is
consistent with fiduciary duties owed to the beneficiary.
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NEW RULE XI (36.11.411) BIODIVERSITY - SNAGS AND SNAG
RECRUI TS (1) through (iii) remain as proposed.

adiacent— unharvested—stands— on—state —trust—lands—as
oy . ) > d
| bSE'FHEﬁS '9“ E“GSG nef '?Fa'“ed HA—the—harvest—unit—as

NEWRULE XI1 (36.11.412) BIODI VERSITY - MANAGEMENT AT THE
URBAN FOREST LAND I NTERFACE (1) |In seme—areas—stueh—as the
urban/forest land interface, the departnent nmay diverge from
other forest managenent rules as defined in ARM 36.11.404
through 36.11.450, if the following overriding concerns are
identified at the project |evel:

(a) public safety- , including the potential for |oss or
damage to critical power or comrunications systens;

(b) fire hazard; or

(c) adherence to the rules would vield undesirable
results due to activities of others beyond the departnent's
control, for exanple snags left for biodiversity reasons near
open roads, or housing are likely to be harvested by firewood

gatherers thus not fulfilling department objectives.:—lost
revenye—
NEW RULE XIV (36.11.414) BIODI VERSITY - RETENTI ON  OF

COARSE WOODY DEBRI'S (1) Adequate CWD shall be left on site to
facilitate nutrient conservation and cycling, naintenance of
bi odiversity, wildlife needs, and other consi derations.

(2) OWD retention anounts shall be determ ned at
the project |level using apprepriate scientifically accepted
techni cal references as determ ned by the departnent.

NEW RULE XVI (36.11.416) BI ODI VERSITY - MANAGEMENT N
SCATTERED LANDS (1) through (2) remain as proposed.

(3) However, if state trust |lands contain rare or unique
habitat elenents occurring naturally (e.g., bog, patches of a
rare plant), the departnent shall ecensider—ranaging nanage so
as to retain those el enents.

(4) through (6) remain as proposed.

NEWRULE XVII (36.11.417) BHODHVERSH-Y BI ODI VERSITY -
COOPERATI VE PLANNI NG (1) through (a) remain as proposed.

NEW RULE XVII1 BIOD VERSITY - O.D GROMH MANAGEMENT

(1) The departnment shall nmanage old growh to neet
bi odi versity and fiduciary objectives; ;
MEA.  The departnent shall consider the role of all stand age
classes in the maintenance of biodiversity when designing
harvests and other activities. Stand age distributions,
including old growh, shall be evaluated and nanaged as
described in ARM 36.11.407 through 36.11.416 based on the
patterns historically present on the |andscape as a result of
nat ural di sturbances. Amounts and distributions of all age
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classes will shift and change over tine. No stands woul d be
permantly deferred from nanagenent, although sone stands may
not be entered for relatively long tinme periods.

(a) remain as proposed.

(b) Designation of old growmh set-asides, or networks,
may be made as long as the trust secures full market val ue

(c) remmins as proposed.

(1) Wwen utilizing old growh restoration treatnents,
the departnent shall retain sufficient large live trees to
neet the departrents old growh definition as defined in
36.11.403. Such treatnents shall be applicable on sites that
historically had non-lethal frequent fire regines. The
departnent shall target shade tolerant species for renoval and
overall stand density shall be reduced. The departnent shal
treat stands wth periodic re-entry, and prescribed under-

burning when practicable, to mintain relatively |ow
densities, open understories and dom nance by shade-i ntol erant
speci es. The depart nent shal | det erm ne specific

prescriptions at the project |evel.

(ii) When wutilizing old growth nmaintenance treatnents,
the departnent shall retain sufficient large live trees to
neet the departrents old growh definition as defined in

36. 11. 403. The departnent shall apply such treatnents on
sites that historically had mxed severity fire regines,
either relatively frequent or infrequent. In some cases, the

departnment may apply these treatnents to stand replacenent
regi mes when determ ned reasonable at the project |evel. The
departnent shall target shade tol erant species for renoval and
reduce stand density. For residual stands, the departnent
shal | incorporate canopy gaps of sufficient size to encourage
regeneration of shade-intolerant tree species. The departnent
shall treat stands with periodic re-entry at |ess frequent
intervals than for restoration. Densities and representation
of shade-tolerant species will be higher than in restoration
treatments. Fire shall be less frequently applied than in
restoration treatnents. The departnent shall determ ne
specific prescriptions at the project |evel.

(iii)The departnent shall consider old growh renpbva
treatments on sites that historically had stand repl acenent
fire regines. The departnent shall make selection of this
treatnent at the project |evel eensistent—wth77-5-116—MA-
after considerations for biodiversity, and forest health. Post
treatnment stands shall no longer qualify as old growh. The
departnent shall determne specific prescriptions at the
proj ect |evel.

(d) The departnent shall naintain the option to apply or
to not apply old growmh renoval treatnents, regardless of

di sturbance regi ne, when determ ned reasonable at the project
| evel .
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NEW RULE XI X (36.11.419) BIODI VERSITY - FIELD REVI EW6

(1) through (6) remain as proposed.

(7) Results of nonitoring shall be used to help plan
followup and future activities in the evaluation area, and to
i mprove the departnment’s ability to predict the effects of
activities in simlar situations el sewhere. Moni toring shal
be frequent enough to acconplish these purposes effectively.

NEW RULE XXI (36.11.421) ROAD MANAGEMENT (1) The
departnent shall plan transportation systens te—mnaimze for
t he m ni num nunber of road mles.

(a) remins as proposed.

(b) The departnent shall eensider—using evaluate and use
alternative yar di ng systens t hat mA-mze—hew—road
construet+on do not require roads whenever possible.

(2) The departnent shall conduct transportation planning
as part of prejeet—tevel |andscape-level evaluations. The
departnment shall also conduct an evaluation of existing and
possi ble future transportation systens prior to road |ocation
and design. When planning transportation, the departnent
shal | consi der:

(a) remains as proposed.

(b) Managers shall plan road systens cooperatively wth
adj acent | andowners whenever practicable to mnimze road
const ructi on.

b)y(c) existing and probable future nanagenent needs
of the tributary area, such as:

(1) through (vi) remain as proposed.

te)r(d)  value(s) of resources being accessed for the
proposed project as well as resources to be accessed from
future road construction, road use or extension  of

transportation system

(3) Wen planning the location, design, construction,
guse~ and mai ntenance of all roads, the departnment shall:

(a) through (c) remain as proposed.

(d) relocate exi sting roads i f reconstruction,
mai nt enance and/ or use of existing roads would produce greater
undesirable inpacts than new construction; i

[ [ i ; and

(e) through (7) remain the sane as proposed.

(8) The departnment shall plan road density to satisfy
project |evel objectives, wmeet |andscape-|evel ecesystem plans
and ot her forest managenent rul es.

(9) remains as proposed.

(10) The departnent shall consider pessible closure or
abandonnent of roads accessible to notorized vehicles: these

(a) noen-essential—for—publie—acecess- that are non-
essential to near-termfuture managenent plans; or
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(b) belowastandardthat—wouldaccormpdateunrestriected
aceess—or

¢} +A—whiech where unrestricted access would cause
excessi ve resource danmage.

(i) through (11) renain as proposed.

(12) The departnent shall assess road nmaintenance needs
by inspecting conditions on both open and cl osed roads every
five years. The departnent shall then prioritize maintenance
operations considering the results of the inspections.

(13) through (c) remain the sanme as proposed.

(14) The depart nment shal | i nspect r oad cl osure
structures, such as gates and earth berns, as part of ongoing
adm nistrative duties and in response to notice of ineffective
road closures received fromthe public. The departnent shal
repair or nodify ineffective closures or consider alternative
met hods of closure. |lnspections would occur at |east every
five years. Repairs would be a high priority when allocating
ti me and budget .

NEW RULE XXI 11 (36.11.423) WATERSHED MANAGEMENT —
CUMULATI VE EFFECTS (1) through (iii) remain as proposed.

(b) The departnent shall conplete a coarse filter
screening on all projects involving substantial vegetation
r enoval or ground disturbance. Except for snmll-scale

projects with very low potential for inpacts, additional
anal ysis shall be required.

(c) The departnent shal | conplete a prelimnary
wat ershed analysis on projects when coarse filter evaluations
determine there is anything other than low potential for
cunul ative inpacts.

(d) The departnent shall conplete a detailed watershed
anal ysis when coarse filter screening or prelimnary analysis
predict or indicate either the existence of i i

i unaccept abl e cunul ati ve watershed effects as a
result of the proposal.

te)(e) The departnent shall establish
sk threshold values for cunulative watershed effects on a
projeet wat ershed | evel basis.

-(f) The departnent shall determ ne
sk thresholds for cunulative watershed effects by taking
into account such itens as:

(A) through (C) remain the sane as proposed but are
renunberd (i) through (iii).

(i v) The departnent shall set aececeptable—+isk
at—a—tevel threshold values at a level that ensures conpliance
with water quality standards and protection of beneficial
water uses with a low to noderate degree of risk

The departnent shall set
sk threshold values for cunulative effects associated wth
projects proposed in the watershed of a water quality limted
water body at a level that provides for protection of
beneficial water uses with a | ow degree of ri sk.

(2) remains the sanme as proposed.
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NEW RULE XXIV (36.11.424) VWATERSHED MANAGENMVENT —
MONI TORI NG (1) through (c) renmain the sane as proposed.

(d) evaluations of the effects of forest nanagenent
activities on soils at selected sites; and

(e) The departnent shall conduct an inventory and
anal ysis of watershed inpacts on state trust |ands as fundi ng
al | ows.

(i) If conducted, the analysis shall be sufficient to
identify causes of watershed deqgradation and set priorities
for watershed restoration. The departnment shall enphasi ze
mtigation of existing water quality inpacts in order to
provide greater opportunities to produce trust incone while
mai nt ai ni ng beneficial uses.

(2) remains as proposed.

(3) The departnent shall participate in cooperative
wat ershed nonitoring effort wth other agencies, public
entities and private parties, where practical, when funding is
avai |l abl e, and when the cooperative nonitoring objectives are
consi stent with DNRC npnitoring objectives.

NEW RULE XXV (36.11.425) WATERHSED WATERSHED MANAGEMENT -—
STREAMSI DE MANAGEMENT ZONES AND RI PARI AN MANAGEMENT ZONES

(1) The departnent shall establish a riparian nmanagenent
zone (RVZ) extendthe adjacent to the minimumw dth of the SMZ
requi red under ARM 36.11. 302 when forest nmanagenent activities
are proposed on sites with high erosion risk or on sites that
are adjacent to fish bearing streans or | akes.

(2) through (3) remain as proposed.

(a) the departnment extendtheSMZtoe shall establish an
RW with a mninum of 100 feet when activities are |ocated on
sl opes greater than 25% but | ess than 35%

(b) the department shall extenrd—the—SMZ—to shal
establish an RW with a mninmm of 150 feet when activities
are |located on slopes greater or equal to 35% but less than

50%

(c) the departnment shall extenrd—the—SMZ—to shal
establish an RW wth a mninmm of 200 feet when forest
managenent activities are located on slopes greater or equal
to 50% and

(d) the departnment may nodify and shorten SMZ RMZ
wi dt hs, but—+nne—ecase toawdthless than 50 feet, extended
established for high erosion risk when topographic breaks,
existing roads or other factors are present that reduce
er osi on risk and provide suitable sedinent delivery
filtration. Ne Modified or shortened SMZ RMZ's may—be—tess
than—50feet—+n—wdth nust still nmeet the mninumw dth of the
SMZ required under ARM 36.11. 302.

(4) The fol |l ow ng restrictions apply to f orest
managenent activities conducted wthin ar—SMZ—extended an RW
established for high erosion risk:

(a) The departnment shall Ilimt new road construction
wthin an extended—SMZ RVZ to situations in which
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(i) that—require a streamcrossing is required;

(11) where pot enti al I npacts can be adequatel y
mtigated; or

(ti1) remains the sanme as proposed.

(b) The departnent shall restrict ground based equi pnent
operations wthin the extendedSMZ RVZ.

(i) The departnent shall not allow the operation of

wheel ed or tracked equipnment within an extended—SMZ RMZ when
it is located on slopes greater than 35%

(1i) The departnment shall not allow the operation of
wheel ed or tracked equiprment within an extenrded—SMZ RMZ when
it is located on slopes less than 35% unless the operation
can be conducted wthout causing excessive conpaction,
di spl acenent or erosion of the soil.

(tiit) The departnent may allow the use of wheeled or
tracked equi pnment inside of that portion of an extended SMZ or
RVZ, when operated from an established road on the side of the
road away fromthe stream pursuant to ARM 36. 11. 304.

(c) The departnent shall restrict cable yarding of |ogs
wi thin and across an extended—SMZ RW. TFirber—yarded by eable
systenms—shal-—noet—beyarded+n—armanner—that—causes—to cable
systens and operations that do not cause excessive ground
di sturbance within the SMZ or extended-SMZ RMZ.

(5) remains the sane as proposed.

(a) extending—theSMZ—to establishing an RW with a
m ni mum sl ope distance equal to the site potential tree height
of the proposed harvest stand at age 100 years;

(b) through (8) remain as proposed.

(9) VWaen—condueting Tinber harvests within the SMZ and
RVZ of a stream |ake, or other body of water supporting bull
trout or any other fish or aquatic species listed under the
Endangered Species Act, 16 U S.C Sections 1531 through 1544,
the departnent shall act pursuant to FNEWRULEM-H—and—|NEW

— ARM 36. 11. 427.
(10) The departnent shall use existing roads in the SMZ
RV, only if potential water quality inpacts are adequately
mtigated and beneficial uses are fully protected.

NEW RULE XXVI (36.11.426) WATERSHED MANAGEMENT - WETLAND
MANAGEMENT ZONES (1) through (7) remain as proposed.

NEW RULE XXVI | (36.11. 427) FISHER ES (1) through (a)

remai n as proposed.
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(i) The departnent shall design forest nmanagenent
activities to pr ot ect manage  bul | t rout habi t at by
i npl enent i ng conservation strateqgies pur suant to The
Restoration Plan for Bull Trout in the Cark Fork River Basin
and Koot enai River Basin, Mntana (June 2000).

(3) through (4) remain the sane as proposed.

NEW RULE XXVI11 (36.11.428) THREATENED AND ENDANGERED
SPECIES (1) The departnment may shall participate in recovery
efforts of threatened and endangered plant and ani mal species._

obH-gati+ens—and—mway The departnment shall confer in its sole
discretion with the United—States—Fish—andWldHfe—Serviece
USFW5) USFWS t o devel op habitat mtigati on neasures.

(a) Measures may differ from federal managemnent
gui del i nes—as because the departnent plays a subsidiary role

to federal agencies in species recovery. enby—possesses—the

threatened—or—endangered—speetes— |In all cases, neasures to

suppor t recovery nust be consi stent wit h depart ment
responsibilities under the Endangered Species Act and Trust
Law. The departnment shall work with the USFW5 to anend such
measures when, in the judgnent of the forest nanagenent bureau
chi ef, t hey are I nconsi st ent W th trust managemnent
obl i gati ons.

(b) remains as proposed.

(2) The departnent wmay shall, in its sole discretion,
participate on interagency morklng groups established to
devel op guidelines and inplenent recovery plans for threatened
and endanger ed speci es.

(a) remains as proposed.

(b) The departnment wmay shall, in its sole discretion,
also participate in interagency groups forned to oversee
managenent of recently de-listed species.

(3) through (a) remain as proposed.

NEW RULE XXI X (36.11.429) THREATENED AND ENDANGERED
SPECI ES — BALD EAGLE (1) through (G renmain the sanme as
pr oposed.

(H vegetative screening fromareas of both | ow and high

intensity human activity.
(ti1) through (iii) remain the sane as proposed.

NEW RULE XXXI I (36.11.432) GRI ZZLY BEAR NMANAGEMENT ON
BLOCKED LANDS

(1) The departnent shall Adhere adhere to the follow ng
when conducting forest nmanagenent activities on blocked

Stillwater wunit lands (Stillwater and Coal Creek state
forests) wthin the Northern Continental D vide ecosystem
((NCDE) :

(a) remains the sane as proposed.
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(b) Conduct road density estimates using standardized

techni ques accepted by the interagency grizzly bear commttee,

[ Vi NCDE subconmittee, or

ot her techniques approved by the forest nanagenent bureau
chi ef.

(c) through (i) remain the sane as proposed.

(i1i) The departnent nmay allow tenporary increases in road
density above 1996 baseline |levels for each BMJ sub-unit upon
approval by the forest nanagenment bureau chief. In such
situations, the departnent shall eenstder apply alternative
nmet hods ef to mrAHWzatienr mnimze of inpacts on grizzly
bears to the maxi num extent practicabl e.

(d) Design projects to result in no net decrease from
baseline levels calculated in 1996 in the proportion of each
BMJ sub-unit (trust |ands only) designated as security core.
The departnent shall map security core areas. Security core
areas shall remain intact for leng periods approximting 10
years ef—tiwe, to the extent practicable.

(1) The departnment nay allow tenporary decreases in
security core bel ow 1996 baseline |levels for each BMJ sub-unit
upon approval by the forest managenent bureau chief. In such
situations, the departnent shall eenstder apply alternative
nmethods to mnimze the inpacts on grizzly bears to the
maxi mum ext ent practicabl e.

(e) through (m remain the sanme as proposed.

NEW RULE XXXII1 (36.11.433) GRI ZZLY BEAR MANAGEMENT ON
OTHER WESTERN MONTANA LANDS (1) Wen conducti ng f orest
managenment activities on scattered |ands admnistered by the
Stillwater unit, Kalispell unit, Mssoula unit and C earwater
unit, wthin the Nerthern—Continental—bivide—ecosystem NCDE,
and in Plains and Libby unit lands wthin the Cabinet-Yaak
ecosystem adhere to the follow ng:

(a) through (b) remains the sane as proposed.

(c) Mintain hiding cover where available along al

riparian zones. to—the extent practicable—

(d) remains the sane as proposed.

NEW RULE XXXI'V (36.11.434) GRI ZZLY BEAR NANAGEMENT ON
EASTERN MONTANA LANDS (1) On Bozeman unit lands within the
greater Yell owstone ecosystem and Helena unit and Conrad unit
lands within the Nerthern—Continental—bivide—ecosystem NCDE
determ ne appropriate nethods to conply with the Endangered
Species Act, 16 U S. C Sections 1531 through 1544 and 77-5-116,
MCA, on a project |evel basis. Factors to consider shall
include, but not be limted to: cover retention, duration of
activity, seasonal restrictions, hiding cover near riparian
zones, food storage (where applicable), and road density.

NEW RULE XXXVl (36.11.436) SENS| Tl VE SPECI ES
) A - = .
. Se"'s' thve—speeres—usuablhy—have—speei-H-e—habitat
Feqth e“eF“EIS ‘| and , .ele“s' dep' at-oR—of “Iell ' l“eeds HS—-ecoghi-zed
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. . . . .
pr-rary—goal—te—wmai-Atai-h—di-verse—and—heal thy —forests-
G?“S'dﬁ"“% SenRs+tve- Spee;?S 'w raRagerert—aections ensulﬁs
' j : The depart nent
recognizes that certain_ plant and ani mal Speci es, bot h
terrestrial and aquatic, are particularly sensitive to human
activities in managed forests. Popul ati ons of such species
are usually small and/or declining. Cont i nued adverse inpacts
from |and nmanagenent activities may lead to their being
federally listed as threatened or endangered. Because
sensitive species usually have specific habitat requirenents,
consideration of their needs is recognized as a useful and
prudent fine filter for ensuring the departnent neets the
primary goal of maintaining diverse and healthy forests.
Considering sensitive species in managenent actions helps
ensure that decisions wll be nmade appropriate to the
fundanental philosophy and that additional federal 1istings
wll not be necessary.
a remai ns the sane as proposed.
(2) The departnment shall nanage to generally support
popul ati ons of sensitive species on state trust |ands. te—the

extent—conststent—w-th—emilatton—of —natural—processes—and 77
5-116—MSA- The departnment shall acconplish this by managi ng
for site characteristics generally recognized as inportant for
ensuring their |ong-term persistence. The departnment nmay
accept localized adverse inpacts, but only within the context

of an overall strategy that premetes—biodiversity—and supports

habitat capability for these species.

(a) Fhedepartrent Departnent staff shall report notable
observations of sensitive plant and aninmal species to the
Montana natural heritage program (MNHP) or other appropriate
data repository.

b I I hall I | . .
wHh—H-sted—sensitve—antmal—and—plant—speectes—to—assess
plerentation—of mtigation—neasures—

(b) Sites identified as inportant on projects wth
identified sensitive plant species, shall be nonitored to
assess inplenentation of mtigation neasures. On selected
departnment projects with listed sensitive aninmal species,
periodic followup surveys would be conducted to assess how
wel | managenent actions have provided for site conditions
needed to support those popul ations. Deficiencies would be
docunented and used to quide future mnanagenent actions and
mtigations.

(3) For sensitive plant species, the departnent shal
protect inportant sites and/or site characteristics wth
mtigation neasures applied to nanagenment activities likely to
have substantial long-term inpacts. Prior to conducting
pl anned |and managenent activities, the departnent, at its
sole discretion, shall refer to databases maintained by the

i EWMNHP)-, the United States
forest service (USFS) and/or other appropriate sources for
i nformati on on occurrence of plant species of special concern.
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Wiere information indicates potential for sensitive plant
species and their habitat to occur within project areas, field
surveys and/or consultation with other qualified professionals
may be required to determne the presence, |ocation, and
mtigation neasures for sensitive plant species.

(4) For sensitive animal species, the departnent shal
provi de habitat characteristics recognized as suitable for
individuals to survive and reproduce in situations where |and
ownership patterns, underlying biological conditions, and

geographical conditions allow for them suggest—they—are

appropriate given natural disturbance regines.  Pursuant to
+-5-116—MA- the The departnent's contribution toward
conservation of w de-ranging animl species that occur in |ow
densities and require large areas to support self-sustaining
popul ati ons woul d be supportive of, albeit subsidiary to, the
principal role played by federal agencies with larger |and
hol di ngs.

(5) For proposed projects, the departnent shall eensider

idi | ook for opportunities to provide for habitat
needs of sensitive aninmal species, primarily through managi ng
for the range of historically occurring conditions appropriate
to the sites. In blocked ownerships this shall include
consideration of such issues as connectivity and corridors.
In scattered ownerships, the departnent shall not necessarily

commit to providing all the life-requisites of individual
menbers of sensitive species, particularly if adjacent
| andowners nanaged in ways to Ilimt the potential for

individuals on state trust lands to be part of functional
popul ati ons.

(6) The forest managenent bureau chief shall maintain a
list of sensitive animal and fish species specific to each
admnistrative |land office. The departnent shall devel op and
nodi fy this list using information and classification systens
devel oped by the USFS, USFW5, MNHP and, for fish species only,
t he FWP. The departnent shall use this list at the project
level for identifying species appropriate to consider in
project analyses at each admnistrative area office. The
departnment shall base listing by land office on general
geographic distribution and habitat affinities of aninal
species, and would not require site-specific evidence of
presence on state trust |ands. Additions to, or deletions
from this list, of any animal not already categorized as
sensitive by USFS Region One, or as "fish species of specia
concern" by FWP, would require witten justification.
Addi-t+ens—or—deletions—F+rom—this—tH-st—woul d—require—witten
! B : ; The
departnment would not routinely conduct site-specific surveys
for the presence of sensitive aninmal species.

NEW RULE XL (36.11.440) SENSITIVE SPECI ES — FI SHER
(1) The departnment shall assess fisher habitat on
projects analysis—areas that contain preferred fisher cover
types for lands admnistered by the departnent's northwest
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| and office and southwest |and office. \Wen conducting forest
managenent activities, the departnment shall consider the
followng as consistent with 77-5-301 and through 77-5-302,
MCA

(a) In blocked areas within the Stillwater, Swan River
Creek, and Coal Creek state forests, the departnent shall use
the grizzly bear BMJ sub-unit as the unit of analysis. In al
other areas, the departnment shall determne the wunit of
anal ysis at the project |evel.

(b) through (d) remains the sane as proposed.

NEWRULE XLITI (36.11.443) BIG GAME (1) The
departnment shall pronote a diversity of stand structures and
| andscape patterns, and rely on them thestand struetures—and

landsecape—patterns to provide good habitat for native wildlife
popul ati ons. —+neluding—big—gare—to—the—extent—consistent
w-th—77-5-116—MSA- VWhere—state—ownership—contaihs—Forest

arli
A% ]

onditi < mmda rarano Fay
AV AN AY } BN " | ~J LI A AT O A\ AN

(a) To the extent possible,

shall manage

t he depart nent
to provide for big gane habitat. Measures to mtigate
potential inmpacts shall be inplenented if they are consistent
with overall nmnagenent objectives, and with ARM 36.11.404

t hrough 36.11. 418.

(b) The departnment shall consult with the FW to
determ ne which big gane habitat values are nost |likely to be
affected by proposed managenent actions, and woul d cooperate
with FWP to |limt detrimental inpacts to big gane. on—ti-nber

. . ' .
sal-e—propesal s—that—are—kely—to—alfect—big—game—habitat—
ﬁhe——depa%%neﬂ%——sha#k——eens+dg+7—eeﬁneﬂ%s——#%en+—%he——FMP7ﬂM3aq
detrinental—+npacts—tobiggare—

(2) remains the sanme as proposed.

(3) Biodiversity nonitoring procedures described in ARM
36.11.419, shall be used to track health of forest ecosystens.

This process shall be used as the prinary indicator of the
health of wldlife popul ations using these ecosystens. When
necessary, corrective actions would be taken as described in
ARM 36.11.419.

NEW RULE XLIV (36.11.444) GRAZING ON CLASSIFIED FOREST
LANDS(1) through (3) renmain the sanme as proposed.

(4) The departnment shall specify the nunber of aninal
unit nonths, type of livestock, and grazing period of use on
grazing licenses for classified forest trust |ands.

(5) through (13) remain the sane as proposed.
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NEW RULE XLVI (36.11.446) FI NANCI AL AND ECONOM C

(1) through (2) remain the sane as proposed.

(3) The departnent shall prepare an annual revenue/cost
summary for the forest managenment prograns.

NEW RULE XLVII (36.11.447) CATEGORI CAL EXCLUSI ONS

(1) through (a) remain the sane as proposed.

(2) Categorical exclusions shall not apply where +nr—the

; extraordinary circunstances may  occur. Thi s
includes, but is not limted to, activities affecting one or
nore of the follow ng:

(a) through (c) remain as proposed.

(d) aetiwvities—wthin the SMZ of fish bearing streanms or
| akes, except for nodification or replacenent of bridges,
cul verts and ot her crossing structures;

(e) through (v) remain the sanme as proposed.

(Mblnaividualltinber sales of up to 100,000 board feet,
or sal vage harvests of up to 500,000 board feet.

NEWRULE XLVII1 (36.11.448) MANAGEMENT OF THE STATE
FOREST LAND MANAGEMENT PLAN (1) through (2) remain the sane
as proposed.

(a) new legislation passes is adopted that 1is not
conpatible wwth the selected alternative;

(b) through (3) remain the sanme as propose.

(a) CQumulative minor changes could result in a
programmatic review of the SFLMP.

(4) remain the sane as proposed.

NEW RULE L (36.11.450) - TIMBER PERM TS (1) Under t he
authority of 77-5-212, MCA, Fhe the departnent shalh nmay have
i i ssue commercial tinber permts at conmerci al
rates and wi thout advertising that do not exceed 100, 000 board
feet of tinber, or, in cases of energency salvage, do not te
exceed 200, 000 board feet of tinber g :
The departnent shall not be required to obtain approval from
the Board of Land Conmissioners to issue specific tinber
permts. The Board shall retain admnistrative oversight of
the tinber permt program_ Permts wll not be subject to
categori cal exclusions except as stated in ARM 36.11. 447.

3. The follow ng comments were received and appear with the
agency's response:

General Comments:

COMVENT 1: The purpose section is supposed to
describe the “rational for the intended action” 2-4-302, MCA
The purpose section of this rule is neaningless and wholly
i nconpl ete under NAPA.
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RESPONSE 1: 2-4-302(1), MCA provi des t hat t he
departnent nust provide witten notice of its intended action.
The notice nust include a statenment of either the terns or
substance of the intended action or a description of the
subj ects and issues involved, the reasonable necessity for the
i ntended action, and the tinme when, place where, and manner in
which interested persons nay present their views on the
i ntended action. The reasonable necessity nust be witten in
plain, easily understood |anguage. The departnent disagrees
that the rational is neaningless and i nconpl ete.

COVMENT  2: The departnent abandoned the plan and the
MEPA process that was used to develop the plan. MEPA nust be
conplied with if the departnent intends to abandon the plan
El S.

RESPONSE 2: No abandonment of either the SFLMP or the
MEPA process has occurred. The departnment was directed by the
court to conplete rule making on biodiversity inplenentation
gui dance related to the SFLMP. The departnent has conducted a
MEPA anal ysis in association with adoption of these rules.

COMVENT _3: There are no gui ding goal s and phil osophy.

RESPONSE 3: The guiding goals and guiding philosophy
followed those contained in the Orega Alternative of the
SFLIVP.

COMVENT 4: Wiy were there no public announcenents or
public presentations?

RESPONSE 4: As required by the Mntana Adm nistrative
Procedures Act, notice of proposed rul emaking was published in
the Montana Adm nistrative Register. During the public coment

peri od, hearings were held in Mssoula, Kalispell, and Hel ena.
COMVENT 5: The rules are arbitrary and capri ci ous.
RESPONSE 5: The rules were developed following the

SFLMP and Resource Managenent Standards.

COMVENT 6: Vague di scretionary managemnent
prescriptions are not consistent wth the state’'s trust
obligation to protect wildlife and to nmaintain the trust for
the benefits of all Montanans for all tines.

RESPONSE 6: The rules were witten to closely follow
the SFLMP Resource managenent Standards and Qui dance. They
were witten to specify appropriate |levels of protection wth
di scretionary |anguage that is necessary to address the broad
| evel of nmanagenent situations that arise at the project |evel.
The Departnent believes the rules are adequate for the intended
pur pose.
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COVMENT 7: Wthout relevant specific and supportive
scientific Iliterature citations, the docunment 1is wthout
credibility.

RESPONSE 7: MAPA does not require the use of

scientific literature citations. The departnent believes the
rules are adequate for the intended purpose.

COVMENT _8: Many of the rules are vague or virtually
nmeani ngl ess because they are subject to excessive discretion
Expressions such as *“shall consider” or “to the extent

practicabl e” render the rul es neaningl ess.

RESPONSE 8: The rul es were witten to speci fy
appropriate levels of protection with discretionary |anguage
that is necessary to address the broad |evel of nanagenent
situations that arise at the project |evel. The depart nent
bel i eves the rules are adequate for the intended purpose.

COMVENT 9: The rules are replete with wrds and
phrases that constitute a confused and crafty strategy.

RESPONSE 9: The departnent disagrees. The inclusion of
terns designed to provide flexibility represents the
departnent's approach to bal ancing the needs of the general and
the specific. The rules were witten to specify appropriate
levels of protection wth discretionary |anguage that s
necessary to address the broad |evel of nanagenent situations
that arise at the project |evel. Overly specific |anguage
will have wunintended and undesirable consequences that are
avoi ded by remaining flexible and usi ng common sense.

COMVENT 10: The term “forest health” used as a
rationale in the new rules is inappropriate as a nmanagenent
t ool .

RESPONSE 10: The fundanental principle of the SFLMP was
nmeeting our trust obligations by nanaging for biodiversity and
forest health. The departnment considers nmaintaining forest
health to be on a par with maintaining biodiversity in terns of
SFLMP comm t nent s. The fundanmental principals and intent of
the SFLMP are maintained in the rules.

COMVENT 11: The overall inpact of these rules on the
productivity of Mntana' s forest trust lands is not good. It
is not good forest nmanagenent and it is not good trust
managenent. \Wat is happening to the alnost 80 mllion board
feet of growh and nortality that is not being harvested? That
vol une at $200 per MBF could earn the School Trust another $16
mllion per year. Increased nmanagenent of this trusts resource
woul d al so reduce the risk of stand replacenent wldfires and
insect and disease inpacts inprove the productivity of the
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resource and bring in nore revenues to the trusts in the
future.

RESPONSE 11: The departnment will follow the SFLMP, and
the departnment has discretion for generating reasonable and
legitimate return over the |long-term

COVMENT 12: These new rules, designed to favor
bi odi versity and old growmh, are un-nmandated and will reduce
the incone to the Trust today as well as reducing the overall
productivity of the land and inconme to the Trust in the
future. | f the people of Mountana really want those |ands for
un- mandat ed purposes then they should be wiling to conpensate
the Trust for those uses. If the federal governnent nandates
that Montana nust support the ESA then the federal governnent
shoul d pay for it.

RESPONSE 12: The departnent does not anticipate incone
reduction to the trusts as a result of these rules, and |ong-

term productivity will be maintained or enhanced. Pr ovi si ons
contained in Section 9 of the ESA apply to state and private
entities. The federal governnent has, indeed, nandated that

the State of Mntana support and abide by the strict terns of
Section 9 of the ESA even if doing so reduces trust revenue.
The departnment assunmes responsibility for conpliance with the
ESA as it applies to school trust | ands.

Comment  13: The benefits of trust lands, wth full
bi ol ogi cal diversity, are of incalculable value to the support
of public education. The rules do not protect or further these
obligations. Mntana's plant and aninmal resources especially
ever-dwindling old growh are part of Montanans’ fundanental
right to a clean and healthful environment and the rules do
not further the state’'s duty to inplement and uphold that
constitutional goal.

Response 13: The rul es mai ntai n t he f undament al
phi |l osophy of the SFLMP. M nor differences occur that do not
change the departnent’s managenent from what occurred prior to
the rules. The issues raised by the commenter are thoroughly
explained in the rules and legal obligations are fulfilled.

Comment s Regar di ng School Fundi ng

Comment  14: In reality, the nonetary return via
| ogging to support Mntana schools is a fraction of funding
for K through 12 education. W are continuously msled about
the real econom c bal ance sheet and the | ong-term conservation
effects of many tinber sales. Mst real costs of state tinber
sal es are hidden.

RESPONSE 14: The departnent appreciates the comment and
recogni zes that sone people would rather not harvest trees from
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the forest to fund education. However, the departnment is
required to nmanage forested trust lands for the benefit of
Mont ana school s. The Legislature ultimately determ nes the

| evel of school funding. Wthout the additional nobney generated
t hrough the managenent of state trust lands, K-12 education
woul d not be funded at current |evels.

Comments Reqgardi ng the Relationship to the Pl an

COVMMENT 15: The Rules abandon the Plan rather than
inplenent it. The Rules are a significant departure from the
original commtnents made in the Plan.

RESPONSE 15: The departnment di sagrees. The rules
i npl ement the SFLMP with only mnor deviations as allowed for
and encouraged in the SFLM.

COVMVENT 16: The rules throw out the commtnents
science and intent of the Plan and replace it wth an
uncertain and unscientific nmanagenent schene.

RESPONSE 16: The rules are thoroughly grounded in
science and faithfully inplenment the intent of the SFLMP.

COMVENT 17: The Rem ngton paper i ncorporated dd
Growt h managenent into the Resource Managenent Standard. That
managenent regine has changed under the new rules, wthout
explanation as to how biodiversity is affected. These
significant changes warrant anal ysis under NEPA.

RESPONSE 17: The departnent is not obligated to manage
old gromh according to the Rem ngton report. It represents no

change from the SFLMP. The rules inplement biodiversity
guidelines that the district court ruling found to represent
no deviation from the SFLMP. The rules will serve as the

guiding technical docunent for departnent decision nmaking.
The departnent has conducted a MEPA analysis in association
wi th adoption of these rules.

COMMENT 18: DNRC told the District Court “if the
Department chose to change the OG standard there is no doubt
that some level of MEPA review would be triggered”. MEPA
anal ysi s must be undert aken.

Response 18: The depart nent has conducted a MEPA
anal ysis in association wi th adoption of these rules.

Comment s Reqgardi ng the USFW5 and t he ESA

COVMENT 19: Should the departnent decide to continue
forward with the proposed Rule changes we believe that
consultation with the USFWs w || be necessary for the State to

neets its obligation under the Endangered Species Act.
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RESPONSE 19: The departnment disagrees that rul emaking
triggers a consultation with the USFWS. The departnent is
under no legal obligation to consult formally or informally
with the USFW5, because section 7 of the ESA does not apply to
states, only the federal governnent. A copy of the Proposal
Noti ce was furnished to USFW5. No conments were received.

Comments Regarding Od Gowh (ARM 36.11.418)

COMVENT 20: The rules leave out any nention of
preserving 50% of the old gromh forests.

RESPONSE 20: 77-5-116, MCA prohibits the departnent from
setting aside old growth, open-space, wldlife nanagenent
areas, and natural areas. The RV 6 from the SFLMP was
removed fromthe rules.

COMVENT 21: The departnent is also not conmtting to
mai nt ai ni ng sufficient replacenent old growth stands.

RESPONSE 21: Since the departnment has no nunerical old
growh commtnent, it has no replacenent old growh
obl i gati on.

COMMENT 22: The recomendations  of the Techni cal
Review Team have been conpletely disregarded by the
depart nent.

RESPONSE 22: The dAd Gowh Technical Review Teanis
findings are incorporated to the extent appropriate in the
rules, for exanple our old growh definition. Their primary
finding that old growmh retention was contrary to our trust
obligations was made into law (77-5-116 MCA) by the 2001
| egi sl ature through Senat e Bill 354. Consequent |y,
suggestions by the Tech Team nade with the understandi ng that
old growh costs the trusts to retain rather than benefiting
the trusts, are no Ilonger valid considerations for our
managenent .

COMVENT 23: The departnment’s criteria for old growh
will allow sonme stands to be clearcut under the guise of
restoration or rmaintenance. Leaving 10 trees per acre is

essentially a clearcut.

RESPONSE 23: The G een definitions provide objective
thresholds for identifying old-growh stands. The departnent
agrees that the thresholds defined nay not neet with everyone’s
interpretation of old growmh. However, the departnent believes
t hat objective nuneric thresholds can be, and are, consistently
applied on the ground.
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COMVENT 24: The rules provide no real guidelines for
managi ng ol d grow h.

RESPONSE 24: The departnent disagrees. The rules
provi de explicit guidelines for managi ng ol d grow h.

COMVENT 25: Severe thinning woul d degrade or elimnate
its value to closed canopy old growh species in favor of open
canopy old growth species that may not even be present.

RESPONSE 25: The departnment agrees that treatnments to
old gromh may increase or decrease their utility for sone
speci es. This specificity is dealt with in project-Ilevel
anal yses. However, the fundanental principles of the SFLW
and the rules cannot be achieved if we assune all current
forest conditions are desirable. The departnent has commtted
to enul ate | andscape patterns and processes that were likely
to exist under average historic conditions. A full range of
stand structures and conpositions would be present.

COMVENT 26: The rules focus on short-term nonetary
gain to the exclusion of all else, which is short-sighted and
unconsti tutional .

RESPONSE 26: The rules strike the appropriate balance
bet ween short and | ong-termrevenue.

COMMENT 27: The rules are often contradictory.

RESPONSE 27: The departnent strove to elimnate any
contradictory rul es.

COMIVENT 28: There is no clear, reliable definition of
what the desired future conditions of state forests shoul d be,
yet the inplenentation of that definition is the crux of these
rul es.

RESPONSE 28: See ARM 36.11.405 where desired future
conditions are explicitly defined thru an objective process.

COMVENT 29: The departnment does not provide clear
guidelines for how it wll nmake decisions. This is a marked
contrast to the Plan, which was very <clear on these
gui del i nes.

RESPONSE 29: The rules explain in far greater detail
and specificity how decisions will be nade than did the SFLMP,
for exanple specifying in detail that certain decision wll be
made at the project |evel.

COMVENT 30: The rul es never say how decisions will be
made when i nadequate data is avail abl e.
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RESPONSE 30: The departnment di sagrees. Wthin the new
rul es, adequate provisions are made for addressing this topic.

COMMENT 31: The rules never say how conflicting
managenent objectives will be bal anced.
RESPONSE 31: The rul es explicitly det ai | how

anticipated or potential conflicts my be dealt wth (for
exanpl e, 36.11.404, Fine Filter).

COMVENT 32: The rules deviate significantly from the
Pl an but provide no anal ysis under MEPA as justification.

RESPONSE 32: The rules do not deviate from the intent
of the SFLMP. M nor nodifications were expected and are
encouraged in the SFLMP, as is explained in the record of
deci si on.

COMVENT 33: Contrary to statute and the constitution
the Rules transfer significant power from the Land Board to
t he departnent.

RESPONSE 33: No transfer of power is intended nor
present. No change in the decision nmaking process or authority
has been instigated by the rules. Mont ana statutes provide
that the Board may adopt rules. These rules wll not be
promul gated until the Board votes to adopt them

Comments Regarding 77-5-116, MCA

COMVENT 34: The rules do not clarify 77-5-116, MCA
The rules do not nention how this law will be interpreted by
the agency and the Land Board. The rules give the project

| evel foresters the discretion to interpret this law on a
case- by-case basis.

RESPONSE 34: See responses in ARM 36.11.404 through ARM

36. 11. 419. 77-5-116, MCA provides neither the Board nor the
departnment the discretion or the nmandate to adopt rules to
i npl enment its provisions. Therefore, rules have not been

drafted to clarify, interpret or inplenent the statute.

COVMENT 35: Because the lands are intended to benefit
the trust in perpetuity, the rules should clearly state that
the benefits can and should go beyond short-term financi al
gai n. Frequent reference to the 77-5-116, MCA seens to
indicate the departnment will begin to nmanage for short-term
profits rather than long-termprofits.

RESPONSE 35: The rules were drafted consistent with the
SFLMP and, therefore, with the long-term benefit to the trust
corpus as a key conponent. By referencing the code the
depart nent recognizes that there are other legislative
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requirenments to neet than those stated in the SFLM. These
rules are witten in support of the SFLMP and, therefore,
inplement its strategies. The central prem se of the selected
managenent alternative of the Plan “is that the best way to
produce long-terminconme for the trust is to nanage intensively
for healthy and biologically diverse forests”.

Comments Reqgardi ng Shift of Decision-Mking Authority

COMMENT _36: These rules shift many of the fiduciary
responsibilities to project l|evel staff people within the
depart nment. The Land Board is the fiduciary of this trust.

Department staff should not be a substitute when is cones to
fundanment al deci sion-nmaking. Expecting foresters and wildlife
bi ol ogi st to understand, weigh, and inplenent the trustee’'s
fiduciary obligations is unreasonabl e and i nappropriate.

RESPONSE 36: The departnment disagrees that there has
been a shift in responsibilities. The rules do not alter the
deci si on-maki ng process and structure. Econom cs have al ways
been part of project [|evel planning. As part of their
prof essional education, foresters and wldlife biologists
typically study mcro, nmacro, and forestry econonics. They are
expected to wuse their training and experience to include
econom cs as a consideration in planning projects, especially
in an agency that has revenue generation as its m ssion.

Comment s Regardi ng Landscape versus project

COMVENT 37: Throughout the rules the departnent has
changed the |andscape |evel analysis for roads watersheds and
bi odi versity nanagenent to project |evel analysis. How wi | |

DNRC consi der the effects of fragnentation and connectivity at
a project level? How can the departnment neet biodiversity
goals on a landscape level with just project |evel analysis
and no old growth network? How can the departnment manage its
road network with project I|evel analysis? How can water
quality be protected from cunul ative inpacts w thout watershed
anal ysis? This is a significant change to the Pl an.

RESPONSE 37: There has been no change in intent fromthe
SFLMP to the rules regarding level of analysis. The
bi odi versity goals at the |andscape |evel are analyzed at the
project level just as has occurred since signing of the ROD in
1996.

Comments Regarding Wldlife

COMVENT 38: Vague |anguage in the rules render them
meani ngl ess for protecting threatened and endangered speci es.

RESPONSE ~ 38: The departnent disagrees. The rules
explicitly address threatened and endangered speci es.
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COMMENT 39: There are not specific criteria for large
| ogs even though these are a critical habitat features to nmany
wildlife.

RESPONSE 39: The rules require that coarse woody debris
be retained and appropriate anmounts be determned at the
project |evel. The rule was purposely witten to be flexible
to allow for advances in our current understanding and all ow
for the broad range of conditions that exist in the field.

COVMENT 40: Over the long term recruitnent of |arge
snags will decline to very low l|levels across state |ands
because of continual renoval of nost large trees that could
produce snag.

RESPONSE 40: The departnment disagrees. This assunption
does not take into consideration the rate that small trees can
mature into large trees. Further, the rules do not require
nmost large trees be renoved. The rules pertaining to snags
represent a conprom se that maintains an appreciable portion
of an inportant habitat elenment, while recognizing the agency
mandate to generate revenue.

COMVENT 41: There is no strategy identified for any
sensitive old gromh wildlife species in the Rules that wll
ensure that optimal habitat conditions wll be provided

anywhere in any anmount on state | ands.

RESPONSE 41.: The departnment never commtted in the
SFLMP to maintain optiml habitat conditions for any species
of wildlife. The rules are no exception. The rules and
applicable SFLMP resource managenent standards state that "
The departnent shall manage to generally support popul ations
of sensitive species on state trust |ands. The depart nent
shall acconplish this by managing for site characteristics
generally recognized as inportant for ensuring their long-term
per si st ence. The departnent nmay accept |ocalized adverse
i mpacts, but only within the context of an overall strategy
that pronotes biodiversity and supports habitat for these
speci es.”

COMVENT 42: It is unclear why the departnent has not
incorporated provision of optinal habitat reserves for
sensitive and old growth species into the rules.

RESPONSE 42: The department never conmitted in the
SFLMP to maintain optimal habitat conditions for any species
of wildlife.

COMVENT 43: Wth regard to Endangered Species, for
exanple lynx and grizzly bears, your definitions are very
specific. Current rules and managenent practices will surely
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change. It would be good to add to the rules a provision that
al l ows adoption of new science w thout going through MAPA

RESPONSE 43: This consideration was discussed at |ength
by departnent staff while developing draft rules. It was
decided that rule anendnents would ultimately be necessary
foll owi ng changes brought about by new science, particularly as
related to direction for threatened and endangered species.
Many other rules contain |anguage that allow for advances in
science and changes in nethodologies wthout requiring rule
revi sion.

Comments regarding silviculture (ARM 36.11.408 and 36.11.420)

COMVENT 44: Several inportant sections from the State
Forest Managenent Plan’s resource managenent standards 6, 7,
8, 10, 17, and 18 have been elimnated in the Rules. Please
explain why you elimnated these resource managenent
standard’ s.

RESPONSE 44: See responses within the conmments on the
silviculture section.

Comment s Regardi ng Threatened Pl ant Speci es

COMVENT 45: MNPS believes there should be a new rule
that governs the managenent of Howellia aquatilis a federally
listed threatened species that is found throughout nmuch of the
Swan Valley and is known to occur on sate l|ands there. W
recomend adopting rules based on the USFS s 1997 Howellia
aquatilis Conservation Strategy.

RESPONSE 45: This plant woul d consistently be considered
during project devel opnent. Known plant |ocations would be
obtained from the Mntana Natural Heritage Program and
appropriate mtigations woul d be devel oped.

Comment s Regardi ng Watershed (ARM 36. 11. 422 t hrough 36. 11. 426)

COMVENT 46: The foll ow ng Wat er shed resource
managenment standard’s from the Plan were omtted from the
Rules wth no justification or review. Resource nmanagenent
standards 7, 11, 14, 15, 16, 17, 18, 20, 21, 23, and 24. This
is a significant change fromthe Pl an.

RESPONSE 46: The I|anguage contained in the forest
managenent rules is different than that contained in Watershed
RVE 7. SFLMP WAt ershed resource managenent standards (RVS) 7
specified that threshold values for cunulative watershed
effects would be established for the Stillwater, Coal Creek
and Swan River state forest at a level to ensure protection of
beneficial uses with a |ow degree of risk. The | anguage was
changed in the rules to reflect changes that have occurred
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wi thin Mntana Law regardi ng assessnent of inpaired bodies of
water and developnment of Total Maxinum Load Devel opnent
(TMDL), since the adoption of the SFLMP.

Wat er shed resource managenent standards 14, 15, 16 and 17
were dropped from the forest nanagenment rule set because they
pertain to activities that are admnistered under separate
department prograns. The intent of the forest nmanagenent
rules is to address the departnent forest managenent
activities as defined by rule.

The | anguage contained in the forest managenent rules is
different than that contained in Watershed RVBs 21 and 23. The
| anguage in W6 RM5S 21 was changed to incorporate only those
activities admnistered under the Forest Managenent Program
The | anguage contained in the Watershed RVB 23 was al so changed
in the rules. Specific references to the Fl athead Basin Forest
Practices and Fisheries Program Final Report Recommendations
were dropped from rules. This is because the nonitoring
strategy outlined in this docunent has been superseded by the
devel opnment and adoption of a Bull Trout Restoration Plan, and
a Conservation Agreenment for Wstslope Cutthroat Trout by the
State of Montana.

The revised rules contain |anguage consistent with the other

RVS' s identified in the coment. Changes to these rules are
explained in the responses to coments specific to individua
rul es. To ensure consistency with the SFLMP, the rules were

revised to incorporate the remaining RV5's referred to in the
conment .

Comment s Regardi ng Fisheries (ARM 36.11.426)

COMVENT 47: The following Fisheries RM5 s were omtted
fromthe rules with no justification or review RMS 1, 2, 4,
5, 7, and 9. It allows the degradation of sensitive and |isted
fish habitats by ignoring standards for sedinent, allowng
riparian logging wth no allowance for woody debris
recruitnment for pool formation, and allow ng fragnmentation of
fish habitat.

RESPONSE 47: The I|anguage contained in the forest
managenent rule set is different than that contained in
Fisheries RMss 2, 8 and 9. Specific references to the
Fl at head Basin Forest Practices and Fisheries Program Final
Report Reconmmendation 17 and the Immediate Actions for Bul
Trout recomrended by Governor’s Bull Trout Restoration Team
were dropped from rules. This is because the docunents
referenced in the original RMSs have been superseded by the
devel opnment and adoption of a Bull Trout Restoration Plan and
a Conservation Agreenent for Wstslope Cutthroat Trout by the
State of Montana.

Fisheries RM5 7 was dropped from the forest nanagenent
rules because these conservation neasures have also been
integrated into the State’s Bull Trout Restoration Plan, and
conservation strategies contained in the Wstslope and
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Yel | owstone Cutthroat Trout Conservation Agreenents. The
revised rules contain |anguage consistent with the other RV s
identified in the coment. Changes to these rules are
explained in the responses to coments specific to individua
rul es. To ensure consistency with the SFLMP, the rules were
revised to incorporate the remaining RV5's referred to in the
conment .

Speci fic Conment s

Comment s Regardi ng ARM 36.11. 403 DEFI NI TI ONS

COMVENT 48: There should be a definition for unit-
| evel .

RESPONSE 48: See definition (4) for admnistrative
unit. Unit-level was redefined through the added term
“adm nistrative unit”.

COVMENT 49: There is no definition for sensitive
species. The rules should include Mntana Departnent of Fish
Wldlife and Park’s definition of species of special concern.

RESPONSE 49: The departnment considers |anguage contai ned
in the draft rules pertaining to sensitive species to be
adequate for describing sensitive species. See 36.11.436 (6)
Sensitive Species. The departnment uses several sources of
information to derive and maintain a current sensitive species
list. Species included on the list are tailored to the
distribution of school trust lands across the state. An
additional specific definition is not considered necessary to
devel op a defensible list or inplenment the rules.

COMVENT 50: There is no definition for endangered or
t hr eat ened speci es.

RESPONSE 50: These terns refer to those species
federally listed for protections under the Endangered Species

Act . Exi sting language that clarifies this is contained in
the rules See ARM 36.11.427 (2) , ARM 36.11.428 (1) and (2)
(a). An additional specific definition is not considered

necessary to inplenent the rules.

COMVENT 51: Ther e shoul d be a definition f or
adm ni strative unit.

RESPONSE 51.: The departnment concurs. The definition was
added to inprove clarity, and to reduce confusion with the term
“unit-1evel ”.

COVMMENT 52: The departnent is «creating artificia
BMJ s with the use of “as determ ned by the departnent”.
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RESPONSE 52: The depart nment acknow edges that t he
phrase... “as determ ned by the departnment” is not accurate in
the context of BMJ devel opnent. BMJ s currently used by the
departnment and other state and federal agencies were devel oped
by an interagency technical conmttee. The departnent does
not intend to adjust existing BMJ boundaries through the
adoption of these rules. The rule was revised for clarity and
t he phrase was deleted fromthe rule.

COMMVENT 53: There should be a definition for coarse
filter.

RESPONSE 53: The departnment concurs. The definition
was added to inprove clarity.

COVMENT 54: The depart nment needs to i ncl ude a
specific, science-based definition of connectivity and what
that will be in relation to grizzly bears. A strip of un-

harvested forest, unrelated to grizzly bear habitat needs,
w Il not neet habitat requirenents.

RESPONSE 54 Science is currently |acking, but is
underway to address this inportant issue. The departnent does
not consider this definition to inply that small forested

patches will provide for the broad needs of grizzly bears.
The departnent believes that this rule allows for an
appropriate | evel of di scretion for speci es-specific

consi der ati ons.

COMMVENT 55: There should be a definition for cover
type.

RESPONSE 55: The departnment concurs. The definition
(21) was added.

COVMENT _56: The definition for denning period wll
allow snownmbiles and logging during this tine period
However, many male grizzlies don’'t turn in until m d-Decenber,
and are out by md-March. This nust be considered as part of
nmotori zed access managenent plans. The departnent needs to nap
prime denning habitat on all state lands and mnimze w nter
i npacts.

RESPONSE 56: The definition is the current accepted
definition of the Gizzly Bear Northern Continental D vide
Ecosystem | nteragency Subcommttee. It is a science-based
definition that is appropriate given the context it is used in
t he proposed rul es.

COMVENT 57: The definition of |akes should not be
l[imted to water bodies that support fish.
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RESPONSE 57: Definition <contained in this rule is
consistent with the definition contained in admnistrative
rul es adopted under the Streansi de Managenent Zone Law.

COMVENT 58: The departnent clainms they are using the
Geen et al old growh criteria. They have limted this
criteria to one factor: the nunber of large trees in the stand.
The green definition requires use of multiple criteria. Using a
one size-fits-all approach m nimum snag retenti on anmount is not
consistent with the best science or Geen et al.

RESPONSE 58: The departnent has adopted the m nimal
nunmeric criteria for defining old growh as descri bed by G een
et al. These mnimal criteria are nunber and size of |arge
trees by old-gromh type; there are no other mininmal criteria
for old growh in western Montana. In old-gromh stands in
eastern Montana, there is often a m ninum basal area per acre
criterion as well. This definition was adopted follow ng
recomrendations from the Technical Review Conmittee and
vari ous special interest groups.

COMVENT 59: The G een definition cannot be
consistently applied to the ground, thus you are still open to
interpretation for any stands that renotely resenble old
gr owt h.

RESPONSE 59: The Geen definitions provide objective
thresholds for identifying old-growh stands. The departnent
agrees that the thresholds defined my not neet wth
everyone’s interpretation of old growh. However, being
obj ective nuneric thresholds the department believes they can
be, and are consistently applied on the ground.

COVMENT 60: W are not in conplete agreenent with the
use of the Green definition

RESPONSE 60: The departnent appreciates the coment.
The departnment agrees that the threshol ds defined may not neet
with everyone's interpretation of old growh. However, being
obj ective nuneric thresholds the departnment believes they can
be, and are consistently applied on the ground.

COMVENT 61: The definition for open road is invalid
because it is not based on any known grizzly bear science. The
departnment needs to justify this definition.

RESPONSE 61: The definition in gquestion is the current
accepted definition of the Gizzly Bear Northern Continental
Di vide Ecosystem | nteragency Subconmmttee. It is a science-
based definition that is appropriate given the context it is
used in the proposed rules. The definition originated from
work associated with the South Fork Gizzly Bear Project. The
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definition is also accepted and applied in the USFS Fl at head
Nat i onal Forest, Forest Plan Amendnent-19.

COVMENT 62: The definition for project analysis area
gives no guidance on its definition. Should be delineated on
wat er shed boundari es whenever possi bl e.

RESPONSE 62: The definition was not necessary and was
del eted fromthe rul es.

COMVENT 63: Ther e shoul d be a definition f or
repl acenent old grow h.

RESPONSE 63: Definition was added to inprove clarity.

COVMENT 64: Regarding the definition of restricted
road, there is an abundance of recent scientific information
that indicates all terrain vehicles and other recreational
vehicles including 4X4 just go around the gate closures. You
either close the road, re-contour it back to the | andscape, or
don't call it a road closure.

RESPONSE 64: The departnent recognizes that closure
device types vary in their effectiveness for restricting
different types of legal and illegal access. This is the
definition accepted by the Interagency Gizzly Bear Committee
Taskforce (1994). Considering the best avail able science and
I nt er agency accept ance, t he depart nment bel i eves this
definition is adequate for mtigating concerns involving
grizzly bears.

COWMVENT 65: Regarding the definition of restricted
road the levels of use defined in the rules are arbitrary and
capricious. This definition has the sane problem as the open
road definition. Under this definition you could “restrict” a
sub-al pine road during the spring when there are no bears
there, then open it for the rest of the year when bears were
present for six passes a week, and still call it restricted.
The departnment needs to use the best avail able science when
creating these definitions. Under this proposed definition any
road or trail open during any portion of the non-denning
period for nore than a few token days, is, open not restricted
since open roads are far nore disruptive than restricted ones,
al t hough both can di spl ace bears.

RESPONSE 65: The last portion of this rule was edited
to clarify the purpose and intent of allowable exenptions for

| ow-1 evel use calcul ations. Low use levels in question
involve definitions currently accepted by the Gizzly Bear
Nor t hern Cont i nent al Di vi de Ecosystem | nt er agency
Subconmi tt ee. The definitions are also accepted and applied
in the USFS Fl at head National Forest, Forest Plan Amrendnent -
19. The levels described in rule are science-based. The
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definitions originated from work associated with the South
Fork Grizzly Bear Project.

COMVENT 66: The definition for restricted road would
i ndi cate enough traffic to anyone approaching the gate in an
all terrain vehicle or 4X4 that the road was not cl osed.

RESPONSE 66: The departnment recognizes the need to
manage road usage to mnimze inpacts to grizzly bears and
other wildlife. Wile indications of road use (such as tracks
behind gates) may inply to sone individuals that a road is
“not closed,” closure nethods and devices in place would serve
to physically and legally restrict access. The definitions
contained in these rules were an attenpt to tailor a broad set
of existing interagency definitions and policies pertaining to
grizzly bears into procedures applicable to departnent
owner shi p and nandat es.

COMVENT 67: Regarding the definition for restricted
road non-energency activities such as nonitoring, tree
pl anting and prescribed burning should all be considered in
cal cul ation of use |evels.

RESPONSE 67: The rule was edited to clarify the purpose
and intent of allowable exenptions for |owlevel use
cal cul ati ons. The departnent nade allowances for these
activities as they occur infrequently, are comonly of short
duration, and typically serve to benefit bears.

COVMMENT 68: There should be a definition for riparian
managenent zone.

RESPONSE 68: The definition of riparian nanagenent zone
has been added because this term has replaced the use of the
term “extended SMZ”. See definition (65).

COMVENT 69: Regarding the definition for road in
security core areas, what are these permanent closure devices
and how are their effectiveness regularly docunented? Gates,
rocks and signs are ineffective. If it is an effective,
per manent closure, why does the departnent still list it as a
road, especially in core areas?

RESPONSE 69: Exanpl es of such devices were provided in
rule. Mnitoring and the determnation of effectiveness is
addressed in ARM 36.11.421, Road Managenent. This definition
was taken directly fromthe Interagency Gizzly Bear Conmittee

Taskforce Report (1994). Per manent structures are considered
those intended to restrict all fornms of notorized access,
i ncluding commercial and admnistrative uses. The assigned

status of any existing road varies due to factors such as
| ocation, expected use level (including non-notorized), prism
condition, and potential for future use etc.
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COVMENT 70: The definition for seasonally secure area
should not be permtted. Based on the faulty assunption that
we know where grizzlies are and when, and can sinply nobve
protected around altitudinally as bears |eave one habitat and
nmove to another. This assunption is false, and was criticized

by peer reviewers as well as independent scientists. The
Nor t her n Cont i nent al D vi de Ecosystem w thdrew this
definition.

Response 70: The depart nent acknow edges t he
controversy and disagreenent surrounding the concept of
seasonal ly secure areas. It is the departnent’s view that the

Northern Continental Divide Ecosystem Subcommittee continues
to consider this approach as potentially viable. As displayed
in the rules, the departnent believes that this definition
stands on its own and accurately describes |andscape el enents
of inportance for grizzly bears.

COMMENT  71: Regarding the definition for security core
areas, security core should be retained for at |east 10 years
per the 1994 Interagency Gizzly Bear Conmttee report.

RESPONSE 71: Due to constraints related to |and
ownership anount, location, distribution, and agency nandates
differing from those of federal agencies, the departnent has
never firmy commtted to retaining grizzly bear security core
for periods greater than or equal to ten years. The 10-year
period (based on one fenale grizzly bear generation tine to
replace herself) was adopted by federal agencies followng its
acceptance by the Interagency Gizzly Bear Task Force (1994).
The departnment recognizes the inportance of the ten-year
generation time for bears and believes this definition
adequately defines security core areas for its intended use in
t he proposed rul es.

COMVENT 72: The definition for si npl e i near
calculation is a conpletely outdated technique which allows
the departnent to “average away” excessive road density by
averaging it over the entire area. The accepted best science
is to use a GS “Mving Wndows” anal ysis that cal cul ates road
densities for every square mle and tells you what percent of
a BMJ has open road densities exceeding 1 mle/square mle and
total road densities exceeding 2 mles/square mle.

RESPONSE 72: The depart ment bel i eves t hat this
definition and nethodol ogy adequately addresses road density
eval uation for the intended purpose.

COMMENT 73: Sites with high erosion risk 1is not
guantitatively defined.
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RESPONSE 73. Quantitative assessnents are done at the
project level. The rule is consistent wwth the SFLMP.

COMVENT 74: Wy the subtle word-change to the
definition (86) of SMZ? Shouldn’t this read exactly the sane
as the MCA and rul es regarding SMZ' s?

RESPONSE 74: The definition is consistent with Mntana
Code Annotated and other existing admnistrative rules.
Inclusion of the “SMZ” acronym in rule clarifies the use of
the “SMZ” termas it pertains to the rules.

COMVENT 75: The departnent is clearly trying to define
this as narrow as possible and claimthey are prohibited from
“taking grizzlies.” Unfortunately, the Suprenme Court has found
that harm to habitat equals harm to the species if it is
likely to cause a take or jeopardy to the species. The
departnment needs to make sure they include “harm to habitat”
in the proposed definition.

RESPONSE 75: Use of the word "taking" and the
definition of “take” were removed from the rules. Thi s
revision is consistent with the SFLMP.

COMVENT 76: Total road density should include all open
roads, restricted roads and notorized trails.

RESPONSE 76: The departnent recognizes that this is an
error and the definition (86) was edited. Open roads,
restricted roads and notorized trails should be considered in
anal yses of total road density.

COMVENT 77: There should be a definition for urban
forestl and/interface.

RESPONSE 77: Definition for “ur ban f orest
| and/interface” (89) was added to clarify the intent of the
rul e.

COVMENT _ 78: This definition for visual screening needs
to be quantified to a definite standard, such as cover
sufficient to hide an adult grizzly at 200 feet or some other
st andar d.

RESPONSE 78: This definition is adapted from the Swan

Valley Gizzly Bear Conservation Agreenent. Its intended
purpose is to address cover retention for bears along open
r oads. As applied in these rules, this definition 1is

purposely intended to differ fromthe hiding cover definition.

The departnment believes the definition neets the intended
purpose to allow for consideration of cover retention along
open roads.
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Comments Regarding ARM 36.11.404 BIODIVERSITY — COARSE FILTER
APPROACH

COMMENT 79: ARM 36. 11. 404. An inportant statenent
from the SFLMP has been left out: A course filter approach
assunes that if |andscape patterns and process (simlar to
those species evolved with) are maintained, then the full
conpl enment of species wll persist and biodiversity wll be
mai nt ai ned.

RESPONSE 79: The definition for ‘coarse filter’ has
been edited and includes the |anguage identified in the
coment .

COMVENT 80: ARM 36.11.404 omts the necessary step of
considering stand structures and conpositions on adjoining
| and ownerships within an ecologically appropriate analysis
ar ea. It is necessary for the nmanagers of adjoining forested
properties to work together nore closely in formng comunity
approaches that neet nultiple objectives. This is especially
inmportant in areas of checkerboard ownership where DNRC
parcels are often | ocat ed.

RESPONSE 80: The departnent concurs that conditions on
adj acent ownerships influence |andscape |evel biodiversity.
The departnent considers conditions on adjacent ownerships in
proj ect assessnents. However, in the SFLMP the departnent
purposefully states it would not commt to retaining
conditions nmade rare on the |andscape by the actions of

ot hers. That concept is maintained in these rules. For
commitments related to cooperative planning, see ARM
36.11.417.

Comments Regardi ng ARM 36.11. 405 BI ODI VERSI TY — DESI RED FUTURE
CONDI T1 ONS

COMVENT 81: 36.11.405(1) Wat 1is the site-specific
nmodel ? WII the public get to corment on the nodel before it
is utilized? What happens if there is no data avail abl e?

RESPONSE 81: The site-specific nodel described in this
rule has been described and utilized in tinber sales for the
| ast six years providing dozens of opportunities for public

and interest group input. The nodel is described in ARM
36.11.405 (1), (a), (i). The phrase “to the extent data is
available” 1is included so that the departnment bases its

decisions on data, and does not commt to exhaustive data
collection efforts when adequate data can be obtained at the

proj ect-1evel. Wen data is not avai l able at t he
adm nistrative unit level, then project level data wll be
used.

COMVENT 82: The rule should read: “the departnent

shall assess stand structure at the project level and track
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guantities of various structures at the unit level, and shal
ensure that adequate data are collected denonstrating the
agency can neet desired future conditions”.

RESPONSE 82: The  depart nment believes the current
| anguage better describes the process and comm t nent.

COVMENT _83: The rule is confusing and provides too
much discretion. Who wll develop the larger admnistrative
unit level and or landscape level plans that wll guide

i ndi vi dual projects?

RESPONSE 83: The rule provides specific direction for
t he devel opnent of unit level desired future conditions (DFC).
The unit level desired future conditions are calculated and
descri bed by departnent staff at the project |evel and provide
a consistent target over tine.

COMVENT 84: Wio will 1look at cunulative inpacts of
proj ects?

RESPONSE 84. Curul ati ve effects are analyzed and
descri bed by departnent staff at the project |evel.

COMVENT 85: How wi Il the public know what is going on
in each state forest or what the goals are for each forest?

RESPONSE 85: This information is currently disclosed in
proj ect-1level environnental assessnents. The rules will not
change this practice.

COVMENT _86: 36.11.405(1) (a) What does the departnent
mean by | ocal know edge? Wose knowl edge will be consi dered?

RESPONSE 86: Local knowl edge refers to the site-
specific know edge gained by the interdisciplinary (ID) team
in conpiling data and information for the project-I|evel

anal ysis associated wth NEPA This in-depth know edge
augnents or replaces the broader stand Ilevel inventory
assessnents.

COMVENT 87: ARM 36. 11.405(1)(a) A rule should not be
witten so that decisions wll be left to Iocal project
managers. A rule should provide the public with certainty
about how decisions will be nmade across the |andscape so

argunents on individual forests projects can be avoi ded.

RESPONSE 87: The departnent believes that all decisions
made that involve real actions should be nmade follow ng

project-level analysis and decision-naking. It is at the
project-level that the best information and highest |evels of
informed public participation occur. Thus, the departnent’s

commitrment to meking decisions at the project |evel provides
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the public with the greatest certainty that actions wll be
consistent with all of the departnent mandates and objectives,
and that the interests of the public wll receive the
consi deration warrant ed.

COMVENT 88: ARM 36. 11. 405(1) (b) This section should
be del et ed.

RESPONSE 88: The departnment concurs and has deleted this
part of the rule to accommodate inclusion of a nuneric old
growmh commtnent. Qher revision clarifies intent of the rule
and departnent phil osophy.

COMVENT 89: What guidelines is the departnent using to
pronote appropriate conditions?

RESPONSE 89: See ARM 36. 11. 404 through 36.11. 419.

COWMENT 90: ARM 36.11.405 |Is the departnent using 77-
5-116, MCA to justify its departure fromthe commtnents in the
Pl an? If so, how and why does this new law justify this
change?

RESPONSE 90: The departnent is bound to obey the |aw.
77-5-116, MCA specifically prevents the departnment or the |and
board from setting aside old growh, open spaces, and wildlife
habitat, wthout receiving full narket val ue. The rules
mai ntain the commtnents nmade in the SFLMWP.

COVMENT 91: ARM 36.11.405 The public has a right to
know how the departnment interprets this new |law and how t hat
interpretation conplenents, interferes wth, or does not
change the Pl an. The New Rules conpletely fail to provide
that interpretation.

RESPONSE 91. The rul es describe the departnent's
managenment strategies within the context of all applicable
| aws. See response 99. If the coment is a request that the
departnment or the Land Board pronulgate a rule to interpret
77-5-116, MCA, that statute provides neither the departnent
nor the Land Board the authority to promul gate such a rule.

COMVENT 92: How can you achieve biodiversity goals at
a landscape level when DFC s are determned at a project
| evel ?

RESPONSE 92: DFC s are defined at the |andscape |eve
using the nodel referred to in ARM 36.11. 404. DFC s may be
refined through project |evel analysis.

COMVENT 93: 36. 11.405(1) (b) Achi eving biodiversity
goals at a | andscape level dictates the presence of stands in
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all age-cl asses. This should be stated as explicitly as
possi bl e.

RESPONSE 93: The depart nent concurs wth t he
suggestion, and the rule has been edited to reflect this
concurrence.

COMMENT 94: 36. 11.405(1) (b) WIl a project |evel
staff person have free reign to decide the desired future
stand structural conposition?

RESPONSE 94: Project |evel decisions are the result of
interdisciplinary team efforts, public involvenent, the rules,
applicable laws, etc. No single individual has tota
di scretion over any aspect of project-I|evel decision nmaking.

COMVENT 95: 36.11.405(1)(c) If data is not available
will DNRC gather this data? WIIl the departnent assess and
gquantify stand structure if that data is not avail abl e?

RESPONSE 95: The departnent collects the necessary data
at the project level to make project |evel decisions. The
rule uses “to the extent data is avail able” |anguage so that
wel | docunented, project-level analysis and decisions can be
made w t hout del ays caused by |lack of data on far renoved or
unaf fected portions of state ownership.

Comments Regarding ARM 36.11.406 BIODIVERSITY — FINE FILTER
APPROACH

COMVENT 96: ARM  36.11.405(1) s the departnent
putting 77-5-116, MCA on par with the ESA?

RESPONSE 96: The | anguage states that our application
of the fine filter nust conply with the ESA, and 77-5-116,
MCA.

COMMENT 97: ARM 36. 11. 405(1) What happens when the
fine filter approach is not consistent with the ESA and 77-5-
116, MCA?

RESPONSE 97: The departnent nust obey prevailing |aws.
If fine filter assessnments for sensitive species suggest the
departnment should break the law to provide or protect habitat
for whatever species is being assessed, the departnent wll
take the | egal course.

COMMENT 98: ARM 36. 11. 405 How will the departnent
settle a conflict between ESA and 77-5-116, MCA? The | anguage
should clearly state that the ESA takes precedent over state
I aw.
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RESPONSE 98: The departnment does not believe specific
reiteration of the precedent that federal |aw takes over state
law i s necessary in the rules.

COMVENT 99: ARM 36.11.405(1) This rule should be
nmodified to say “.to the extent consistent with the ESA
sections 1531 through 1544 and 77-5-116, MCA and wth
conservation plans for which the state of Mntana is a
signatory, including but not limted to plans devel oped for
conserving bull trout, westslope cutthroat trout, Yell owstone
cutthroat trout and fluvial arctic grayling.”

RESPONSE 99: The departnment did not include specific
reference to MOUs, or MOA's to which we are signatories,
since each change in the |anguage of those would invoke a new
rul e making process. Specific plans for sensitive and ESA
listed species are discussed in the appropriate sections of
t hese rul es.

COWENT 100: ARM 36.11.405(1) It is likely that
critical habitat for one or nore threatened and endangered
species wll occasionally be found on departnent |and, and
that tinber harvest deferrals will occasionally be necessary
to perpetuate these species. It is in the State’s and the
School Trust’s long-term interest to recover threatened and
endangered species, and to prevent sensitive species from
being listed, by managi ng key habitats to favor these species.
In this manner, the State maintains its greatest opportunity
to continue managing forest resources in the future, wthout
added federal encunbrance. Therefore, the proper managenent
of habitat for S, T&E species contributes to the departnent’s
| ong-term fiduciary obligations.

RESPONSE 100: The departnent agrees as outlined in these
rules. However, the departnent's legal obligation is to avoid
"take" of ESA |isted species.

COVMMENT 101: This section relies on ARM 36. 11.405. ARM
36.11.405 is vague and provides no guidance that would be
useful in settling a conflict between a fine and course filter
approach. If this language is intended to say that the DFC as

determined at the project level will settle conflicts between
the two filters, then it fails to provide guidance or
certainty about how decisions wll be nade because the
definition of DFC is vague and unpredictable at best. Thi s
means wildlife wll have no consistent or reliable
protections. These |ands mnust benefit the trusts. That
benefit nmust go beyond financial gain. Because this rule

| eaves it to the discretion of the project |evel staff person
to determine what the fiduciary obligations consist of, this
rul e package should clearly state what is neant by fiduciary
obl i gati ons. In particular it is inportant for project |eve
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foresters to understand that financial consideration are only
one conponent of the overall fiduciary obligation.

RESPONSE 101: The departnent disagrees. The Rules as
presented provide a clear mechanism for resolving apparent
conflicts. Al so, the departnent is required to nanage these
| ands for financial gain and protection of the corpus of the
trust with undivided loyalty to that mandate. Ext raneous and
non-trust related benefits do not fulfill our trust nandate.
The departnent regularly reinforces and discusses with our
project |level personnel our fiduciary responsibilities.

COMVENT 102: ARM 36. 11.405(1)(a) Wy is the departnent
managing for a desired future condition that pronotes a
diversity of habitat conditions beneficial to wldlife when
t he express | egal purpose of the land is to produce incone for
the trust?

RESPONSE 102: The departnent believes that managenent
consistent with ARM 36.11.405 to 36.11.450 provides the
appropriate bal ance between current revenue naxim zation and
protection of the corpus of the trust, thus providing for the
express | egal purpose of the trust.

COMVENT 103: Moving towards the conditions defined in
ARM 36.11.405(a) (towards biodiversity) when the coarse and
fine filters are at odds is not the purpose of Trust Lands.

RESPONSE 103: See response to comment 104.

Comments Regardi ng ARM 36.11.407 BICDI VERSITY — MANAGEMENT ON
BLOCKED LANDS

COMVENT 104: The departnment has determned that the
final sentence of 36.11.407(1) is unnecessary.

RESPONSE 104: The departnment has made t he change.

COMVENT 105: ARM 36. 11. 405(2) (a) The departnent gives
itself wide latitude to enul ate forest conditions. How wi | |
the project staff person make these decisions about
mai ntaining a senblance of historic forest conditions when
nei ther has been defined? What other obligations wll be
consi der ed?

RESPONSE 105: The departnment specifically describes how
t hese decisions will be made throughout ARM 36.11.405 through
36.11.450. These rules better informthe public regardi ng our
managenent phil osophy by being nore descriptive than the
SFLMP. In addition, the process for public involvenent that
currently occurs at the project level wll continue. Thi s
project-level participation is where the public can contribute
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i nformed and neani ngful comrents on activities that affect the
envi ronment .

COMVENT 106: ARM 36. 11.405(3)(a) The |anguage of this
rule needs to be altered to clarify departnent intent.

RESPONSE 106: The department concurs and has nade the
change.

COMVENT 107: ARM 36. 11. 405( 3) The rules authorize
i npronptu nmanagenent with no consistent or nmandatory reliance
on scientific direction.

RESPONSE 107: The rules provide consistent direction and
rely both on science and public invol venent. Si nce project-
| evel decisions occur after the appropriate |evel of public
i nvol venent and analysis, no inpronptu managenent can or does
occur.

COVIVENT 108: ARM 36.11.405(3) The plan said “we would
manage”, not “shall consider managing to the extent consistent
with fiduciary duties...” This altered |anguage considerably
weakens the original conmtnment, leaving the public with no
under st andi ng about how these types of managenent decisions
will be made.

RESPONSE 108: The departnment does not believe the
| anguage weakens the commtnent since all commtnents nust
conport to applicable laws. The commtnent is consistent with
t he SFLMP. The | anguage clarifies and puts the commtnent in
context of the laws the departnent nust abide by. The
departnment neets its legal fiduciary obligations while also
conplying with MEPA. The rul e adequately describes that public
i nvol venment will occur during project planning. The rule does
not conmt the departnment to conducting these assessnments over
t he broader | andscape.

COMMENT 109: ARM 36.11.405(3) If you are not going to
maintain rare and unique elenments, why go through all the
anal ysi s?

RESPONSE  109: The rule makes no decisions on whether
certain elenents wll not be retained. The analysis is
required to nmake the site-specific decision.

Comments Regarding ARM 36.11.408 BICODIVERSITY — SELECTION OF
S| LVI CULTURAL SYSTEMS

COMVENT 110: ARM 36. 11. 408( 3) This statenent contains
no gui delines, no paraneters, and no restrictions to guide the
depart nment.
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RESPONSE 110: ARM 36.11.405 through 36.11.450 provide
specific guidelines, paraneters, and restrictions to guide the

depart nment. The rules provide the public with substantially
greater detail in how the departnment will nanage school trust
lands than did the SFLMP. Biodiversity goals wll not be

achieved by artificially restricting the range of possible
conditions on the |andscape such that comobn conditions are
i gnor ed.

COMMENT 111: ARM 36. 11.408(4) \Wat does this nmean? It
appears that the department gives itself discretion to emul ate
any type of disturbance.

RESPONSE 111: In the course of project devel opnent the
departnment may potentially choose treatnents that deviate from
predom nant disturbance reginmes, for exanple. Al t hough
predom nant does not nean sonething occurs all-the-tinme, the
depart nment wi | | consi der the predom nant regime when
determ ning treatnents. Nearly all forested sites can and
have burned over the range of severities. Limting treatnents
to only the predom nant reginme will have negative consequences
to maintaining biodiversity and is contrary to the phil osophy
of the SFLMP.

COMVENT 112: ARM 36.11.408(4) This is inconsistent
with the goal of preserving biodiversity.

RESPONSE 112: The departnent believes that biodiversity
goals cannot be achieved wthout a diversity of forest
conditions on the |andscape. | gnoring disturbances that
frequently occurred on t he | andscape Wil | decr ease
bi odi versity not enhance it.

COMVENT 113: ARM 36. 11. 408(5) (a) The rule should be
changed so that the departnent “shall retain” a patchy
di stribution...“consider” |eaves too nuch discretion.

RESPONSE 113: The rule purposefully places the onus on
considering the potential conditions to be enulated rather
than uniformy and inflexibly forcing an undefined I|evel of
pat chy retention applied under all circunstances.

COMVENT 114: ARM 36. 11.408(5)(c) A stand-repl aci ng
fire reginme does not always inply large proportions of early
seral stands-such as noist grand fir western redcedar habitat
types on the Swan. Mnaging those types in early seral
condition wll change the structure and seral st age
conposition and nay alter ecosystem functions from what plants
and animals in the area are adapted to.

RESPONSE 114: The departnent agrees that exceptions
exi st . However, generally speaking, the forests of Mntana
devel oped higher proportions of old age stands wunder the
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frequent, non-lethal fire reginmes, and would also have | ower
proportions of early successional stands than would the stand-
repl acenent regines. The conmment correctly identifies the
perils of relying on excessive levels of specificity in rules
with broad applicability. As specificity is increased, the
i kelihood of real world exceptions increases. The departnent
believes the levels of specificity displayed in the rules
strikes the appropriate bal ance between the general and the
speci fic.

COVMENT 115: ARM  36.11.408(6)(a) How will t he
departnment determ ne what trees would nost |ikely survive an
event? Because of provisions in this rule it is not certain
that fiduciary obligations wll follow prudent scientific

forestry managenent practices with |long-term objectives.

RESPONSE 115: There is a large body of literature that
di scusses t he i kelihood of tree survival foll ow ng
di st ur bance. Additionally, the departnent’s foresters have
considerable first-hand experience and training in assessnent
of which trees would likely survive a disturbance. The rule
explicitly states neeting fiduciary objectives, which by
definition requires prudent action.

COMVENT 116: ARM 36. 11.408(6)(a) The departnent should
describe how biodiversity objectives will be nmet wth the
second entry on shelterwod cuts.

RESPONSE 116: The departnent believes the level of
detail requested represents project specific detail that 1is
not appropriate for broadly applicable rules.

COMVENT 117: ARM 36. 11. 408(6) (a) The rule should not
include reference to fiduciary and project |evel objectives.

RESPONSE 117: Considerations of fiduciary and project-
| evel objectives are part of an iterative process of
i nformati on gathering, disclosure, and decision-nmaking. They
are not adequately dealt with in a linear decision making
process. It is inpossible to ensure the departnent is neeting
its fiduciary responsibilities wi t hout assessi ng t he
consequences of its decisions when an action may be taken,
that is, at the project |evel.

COMVENT 118: ARM 36.11.408(7)(c) “CGenerally avoid” is
a neani ngl ess rmanagenent objective. The departnent should
state in clearer terns what specific conditions nerit specific
actions.

RESPONSE 118: These rules have broad applicability and
terms such as "generally avoid" accurately describe the intent
of the rule. The departnent does not wish to limt the
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potential to nake the correct site-specific decision as could
happen with nore restrictive | anguage.

COVMENT 119: ARM 36.11.408(9) (b) Clearcuts should
never exceed one acre.

RESPONSE 119: One  of the characteristic conditions
associated with our forests is the large opening. However,
there are practical limts to the size of openings we would
create as would be determned at the project |evel, through the
MEPA process

Comments Regarding ARM 36.11.409 BICDIVERSITY - SALVAGE
HARVESTI NG

COMMENT 120: ARM 36.11.409(1) The three qualifications
for sal vage harvest m ght be applied anywhere. Standi ng dead
is inportant for black-backed woodpeckers and shouldn’t all be
sal vaged.

RESPONSE 120: Refer to ARM 36. 11. 438 where bl ack-backed
woodpeckers are addressed.

COMVENT 121: ARM 36. 11. 409( 1) The inportance of dead
and dying material to long-term forest productivity should be
consi dered. Coarse woody debris supports nitrogen-fixing |ower
plants and returns nitrogen to the soil.

RESPONSE 121: This topic is adequately addressed in ARM
36.11.410 through 36.11.414.

Comments Regardi ng ARM 36.11.411 BI QDI VERSI TY — SNAGS AND SNAG
RECRUI TS

COWMMENT 122: ARM 36.11.411(1)(c) The rule should be
changed to say you will retain the | argest snags avail abl e.

RESPONSE 122: Snags often have both biol ogic and econom c
val ue. The departnent believes the rule strikes an appropriate
bal ance between the two. However, when no trees over 21" DBH
are available the rule states retention of the next |argest
snag.

COMVENT 123: ARM 36.11.411(1)(c) If the departnment is
willing to put nunbers to snag recruits why not put nunbers to
old gromh retention?

RESPONSE 123: It is a great deal easier to put nunbers
on snag recruits than it is on old growh retention. A snag
is a fixed point on the | andscape, while “old growh” is a
live stand structure that evol ves and can be managed in
vari ous ways.
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COMVENT 124: ARM 36.11.411(1)(q9) The | anguage of this
rule needs to be altered to clarify departnent intent.

RESPONSE 124: The departnent had del eted 36.11.411(1)(9).

COMVENT 125: ARM 36. 11.411(9) Preci se nunbers shoul d
be based on a variety of site-specific factors such as:
habi tat, existing cover, wildlife species relevant to the site.

RESPONSE 125: The departnent had del eted 36.11.411(1)(9).

COMVENT 126: ARM 36.11.411(1)(9) In what instance
woul d this be applicable? Wat does it nean that trees can be
considered a substitute? Does it nean that the snags in the
un- harvested stands will count towards the snag nunbers in the
harvested sections?

RESPONSE 126: The departnent had del eted 36.11.411(1)(9).

COMMVENT 127: ARM  36.11.411(1)(9) This rule is
ecol ogically i nappropriate.

RESPONSE 127: The departnent had del eted 36.11.411(1)(9).

COMVENT 128: ARM 36.11.411(1)(g) The departnent should
nodify this rule to ensure the biological value of snag
retention is nore meani ngful by ensuring sonme green trees are
also retained in cutting units.

RESPONSE 128: The departnent had del eted 36.11.411(1)(9).

COMVENT 129: ARM 36.11.411(1)(9) It is not clear if
the departnent includes other ownerships that have snags in
adj acent un-harvested stands when determ ning the nunber of
snags or snag recruits to be retained on trust | ands.

RESPONSE 129: The departnent had del eted 36.11.411(1)(9).

COMMENT 130: ARM 36.11.411(1)(f) provides that “cul

trees shall qualify as [snag] recruits.” However, cull trees
may be unlikely to reach sufficient size and formto serve the
purpose of a snag in the wildlife comunity. W recomend
that |anguage be added to indicate that all snags and snag
recruits will be permanently narked in the field. These
conservative standards provide for mnimal wldlife diversity.
The departnment’s wllingness to consider snags in adjacent
st ands, contrasts wth the decision not to consider
successional diversity on adjoining ownerships. We suggest

that reviews of salvage harvesting should evaluate effects on
aquatic habitats and standards should be included to nmaintain
benefits within sal vage units.
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RESPONSE 130: Pl ease see responses to conments above to
this rule. The departnent agrees that sone cull trees nmay be
unlikely to reach large size. The departnent al so recogni zes
that cull trees are often anong the largest trees on site, and
often receive the nost use fromvarious wildlife species. The
departnent does not permanently mark snags or recruits since no
departnent actions take place that could renove those el enents
w thout further site-specific analysis. Consideration of snags
in adjacent stands, on state ownership, is not conparable to
burdening the trust to nmake up for the actions of other owners.
Project |evel analyses evaluate effects on aquatic habitats in
both green tinber and sal vage harvesti ng.

Comments Regardi ng ARM 36.11.412 Bl ODI VERSI TY — MANAGEMENT AT
THE URBAN FOREST LAND | NTERFACE

COMVENT 131: ARM 36.11.412(1) The |language of this
rul e should be revised to clarify departnent intent.

RESPONSE 131: The departnent concurs and has nade the
change.

COMVENT 132: ARM 36.11.412(1) The departnment does not
define what “urban/forest land interface” neans. What is this
boundary? How far does it extend into the forest? How nany
homes need to be present to constitute an urban interface? The
| anguage: “In sonme areas, such as.” inplies that there are
other areas that would fall into this category.

RESPONSE 132: The departnent has added a definition for
“urban/forestland interface”. This rule is nmeant to indicate
one circunstance where prevailing site-specific considerations
may prevent adherence to these rules. In the interest of
allowing for appropriate and informed decision nmaking, the
departnment | eaves open the potential that other circunstances
may dictate sonme divergence from the rules as witten. I n
doing so, we acknow edge the inability of broadly applicable
rules to account for every possible situation that nmay occur
in the real world. Thus, with any action-related activity the
departnment will base its decisions on site-specific analysis
informed public invol venent, and consideration of t he
si deboards provided by these rules.

COMVENT 133: ARM 36.11.412(1) Were else can the
departnment diverge from the forest nmanagenment rules? [If this
| anguage is supposed to apply to sonmething other than the
urban/forest interface, it should define what types of areas
are included in this statenent.

RESPONSE 133: See response to Comment 134.

COMMENT 134: ARM 36.11.412(1) What does “lost revenue”
mean and how will it be factored into a decision to diverge
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fromthese rul es? How nuch |ost revenue will allow the project
staff person to ignore these rules? How will that |ost revenue
be calculated? WII the lost revenue to be bal anced agai nst

any ot her considerations?

RESPONSE 134: The term lost revenue has been deleted
fromthe rule.

COVIVENT 135: If nore than one of these factors are
present, how will they be wei ghed agai nst each other?

RESPONSE 135: ARM 36.11.412(1) The rule states these
factors may override application of the rules, not that they
represent conpeting interests. The departnent does not
believe that explicit |anguage is needed to describe how to
assess these factors, only that, when considered with the ful
information available at the project-level, no one is under
the inpression we will ignore public safety, for exanple, in
order to achieve a particular forest condition.

COMVENT 136: ARM 36.11.412(1) Public safety and fire
hazards may override rules, but they need clear definition
Does the SMZ | aw pertain in these situations?

RESPONSE 136: The SMZ law still applies, but within the
SMZ rules an alternative practices process is explicitly
descri bed. |f any factors exist that warrant over-riding of
these rules they will be thoroughly analyzed and disclosed in
the event any action is planned. This will include public
i nvol venent persuant MEPA

Comments Regarding ARM 36.11.414 BI CODIVERSITY — RETENTION OF
COARSE WOCDY DEBRI S

COMVENT 137: ARM 36.11.414(2) The rule does not
provide enough detail. Wat are adequate anounts? Wat
technical references are you planning to use? WII the many

functions of coarse woody debris be considered in your
determ nati on of “appropriate”?

RESPONSE 137: The departnment believes the rule contains
adequat e detail

COMVENT 138: ARM 36. 11. 414( 2) Does this rule include
woody debris for stream channel s?

RESPONSE 138: This rule is not intended to account for
woody material in stream channels. That topic is covered in
36. 11. 415(5) .

Comments Regardi ng ARM 36.11.415 BI ODI VERSITY — PATCH SI ZE AND
SHAPE
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COMVENT 139: ARM 6. 11.415(1) What does it nean to say:
“to the extent practicable.”?

RESPONSE 139: The phrase "to the extent practicable”
allows the departnment the flexibility needed to avoid
i npractical neasures. For exanple, while stand repl acenent
di sturbances of tens of thousands of acres play an integral
role in maintaining biodiversity at the |andscape and |oca
| evel s, the departnent considers it inpracticable to pursue
treatnments enul ati ng di sturbances of that magnitude.

COMMENT 140: ARM 36. 11.415(2) \What other factors wll
the department consider besides public sentinent and other
resources? What “other resources” will be considered?

RESPONSE 140: The many resources that derive from
healthy forests are considered as outlined in ARM 36.11.405
t hrough 36. 11. 450.

COVMENT 141: ARM  36.11.415(2) How  will public
senti nent be wei ghed in agency deci sion-maki ng? How can public
sentinment change the ability to enulate natural spatial
patterns?

RESPONSE 141: Public senti nent and i ssues are
i ncor porated through the MEPA process.

COMMENT 142: ARM 36. 11.415(1) Fragnent ati on and
connectivity nust be assessed at the unit |evel in cooperation
wi th adj oi ni ng | andowners.

RESPONSE 142: Actions occur only at the project |evel
thus the requirenment is to assess the effects at that |evel.

COMVENT 143: ARM 36. 11. 415(1) The departnment should say
exactly what it intends to do to avoid fragnentation.

RESPONSE 143: The departnent believes the rules clearly

state our resource objectives. The departnent considers the
effects of fragnentation at the project level prior to any
actions occurring. Sinmply avoiding fragnentation does not

adequately deal with the inherent diversity present in our
forests.

COMVENT 144: ARM  36.11. 415(2) This statenent s
confusing, and it appears to say that the departnent will bow
to public sentinent at the expense of the Trust.

RESPONSE 144: The MEPA process nmay identify issues
through public involvenent that the departnment had not
considered. The departnent believes that infornmed decision-
making at the project level incorporates the factors required
of the departnent.
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COMVENT 145: ARM 36.11.415(1) Senbl ance is sinply a
token, a bare mnimum This is weak |anguage that provides no
gui del i nes, paranmeters or restrictions upon which the public
can depend.

RESPONSE 145: This |anguage was contained in the SFLMP
The departnent does not view this as a weak comm t nent.

Comments Regardi ng ARM 36.11.416 Bl ODI VERSI TY — MANAGEMENT ON
SCATTERED LANDS

COMVENT 146: ARM 36. 11. 416( 2) Does this reference to
“broader |andscapes” nean watersheds? The phrase “extent
practi cabl e” should be defined here and el sewhere, wherever it
is used in the docunent. The SFLMP read: “if our ownership
contained rare or unique habitat elenents occurring naturally
(e.g., bog, patches of a rare plant), we would nmanage so as to
retain those el enents.”

RESPONSE 146: Broader |andscape 1is a general term
inplying a larger |andscape than just state [|and. The rule
does not commt the department to conducting these assessnents
over the broader |andscape. The departnent believes it would
be irrational to commt to inpracticable activities. The
departnment does not believe the m nor | anguage change reflects
any departure fromthe SFLMP. Such m nor changes to the SFLMP
are explicitly authorized in the ROD

COMVENT 147: ARM 36. 11.416(5) \Wat happens if data is
not available? WII|l the departnent do the necessary research
to acquire the data before maki ng any deci sions on the ground?

RESPONSE 147: The phrase “to the extent data is
available” is included so that the departnent bases its
decisions on data, and does not commt to exhaustive data
collection efforts when adequate data can be obtained at the

proj ect-1evel. When data is not avail able at t he
adm nistrative unit level, then project level data wll be
used.

Comments Regarding ARM 36.11.418 BIODIVERSITY — O.D GROMH
MANAGEMVENT

COMVENT 148: This rule needs to be edited to clarify
the departnent's old growth conm tnment.

RESPONSE 148: The departnent has edited the rule.

COMVENT 149: This whole rule should be deleted, as
there is no legal nmandate for managing old growmh. It is not
in the Enabling Act, the Constitution, or Trust Law, and it
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certainly violates t he principle of mai ntaining the
productivity of the Trust.

RESPONSE 149: The departnent agrees there is no |egal
mandate for managing, or preserving old growh, and that
setting old gromh aside w thout managenent is contrary to the
trust nmandate, intent of the SFLMP, and 77-5-116, MCA
However, the departnent believes the rules represent the best
way to achieve the short and long term requirenents of trust
managenent. Managing old growh, rather than setting it aside
is the focus of these rules.

COMVENT 150: VWhat are the biodiversity objectives? WII
the public have an opportunity to comrent on these objectives
since they wll be fundanental to agency decision mnaking
across the |andscape? What are the specific legal criteria
that will be considered? If biodiversity goals are to be nade
at the project Ilevel, how wll the departnent guarantee
consi stency across the |andscape? How wll the public be
i nformed of these specific objectives and goal s?

RESPONSE 150: Biodiversity objectives are explained in
ARM 36. 11.404 through 36.11.450 and reflect the departnment’s
i npl ementation of the SFLMP. The rul e- naki ng process provides

the public with a structured and | egal neans of comment. The
programmati ¢ MEPA process associated with the SFLMP provided
the opportunity for public involvenent. Please refer to other
bi odi versity rules for explanation of |andscape considerations
of bi odi versity, in particular ARM  36.11.405 through
36. 11. 4109.

COVMENT 151 This language mrrors that statute. It
does not clarify it. Howw Il full market value be determ ned?
WIIl it be based on tinber production, the value of subdivided

| ands for hones, sonme other value? Can the departnment stil
manage for old growh or would that be considered a set-aside?
Please define ternms like set-aside and networks. |If the
departnment cannot mnmanage for old growh than how wll it
guarantee the integrity of the corpus of the trust?

RESPONSE 151: The departnent is developing rules for

setting old growh aside. The departnment believes that
managed stands do not <conflict wth Jlegal requirenents
provided our fiduciary obligations are being net. However,

the departnment believes the law is clear in that old growth
set-asides nust receive full market value conpensation to the

trust. The method for establishing full market value wll be
determned as part of the process of creating an old growth
set - asi de. The departnent has added definitions for "old

growt h set-aside" and "old growth network".

COMVENT 152: Are you saying you will have to be paid to
| eave ol d growt h?
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RESPONSE 152: See response to comment 154.

COMVENT 153: WIIl the departnent consider biodiversity
and forest health before 77-5-116, MCA? What happens if the
project level interprets 77-5-116, MCA in a nmanner that 1is
inconsistent with the obligations of the fiduciary of the
trust?

RESPONSE 153: The departnent cannot ignore its fiduciary
obligations to the trusts by engaging in certain revenue
restricting activities that do not benefit the designated
beneficiaries. The rule has been revised. The rule is
consistent with the SFLMP

COVMENT 154. What are the guidelines that the project
level nust follow to determne what is reasonable? Project
staff could decide that renoving all the old growh is
r easonabl e.

RESPONSE 154: The  departnent bel i eves that pr oj ect

deci sions should be made follow ng project-level analysis. It
is at the project-level that the best information and hi ghest
| evel s of informed public participation occur. The

departnment’s commtnent to naking decisions at the project
| evel provides the public wth the greatest certainty that
actions will be consistent with all of the departnent nmandates
and objectives, and that the interests of the public wll
receive the consideration warranted. The rules explicitly
describe to departnent staff, the Board of Land Conm ssi oners,
special interest groups, and the public the factors to be
considered in relation to old growh.

COVMENT 155: What guidance does project |evel staff
people have to interpret what's reasonable? How wll the
departnment guarantee consistent interpretations of what 1is
reasonabl e across the | andscape?

RESPONSE 155: The rules describe the departnment’s
interpretation of its many |egal obligations. We recognize
that the commenter does not agree with that interpretation,
but believe the rules thoroughly and explicitly detail how old
growh may be treated. They also provide the public with much
greater detail and information regarding how the departnent
will nmanage old gromh than did the SFLMP by describing

i npl enmentation procedures. Any actions wll undergo ful
public involvenent at the project level, in conpliance wth
VEPA.

COVMMENT 156: Elimnating old growth increases |ong-term
managenent costs. Lost revenue includes harvesting nedicina
pl ants, native seed harvesting, and recreational uses.
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RESPONSE 156: “.the nore land that is tied up in old
growt h managenent schenes the higher the costs in revenues
foregone as stand ages go beyond economic rotation ages.” This
is a quote fromthe Tech Team Report (Pfister et al.)

The obligation to retain old gromh is consistent with the
SFLIVP.

Comment s Regardi ng ARM 36. 11.419 BI ODI VERSITY — FI ELD REVI EWS

COMMENT 157: ARM 36. 11. 419( 6) No indication is given
how you wi Il eval uate your performance. The only DFC nenti oned
is cover type, and even that is inadequately descri bed.

RESPONSE 157: ARM 36. 11.419(3)(a) through (d) describes
the factors we will track for trends (i.e., changes toward or
away from desired future conditions), and in ARM 36.11.419(4)
(a) through (e), the departnment clearly states |andscape |evel
considerations useful in evaluating perfornmance. ad growh
retention strategies are described in ARM 36.11.418.
Evaluation of these nultiple forest <conditions over tine
provi des the department with extensive information with which
to evaluate its performance.

COMMENT 158: ARM 36. 11. 419(6) A nonitoring report
shoul d be done inmediately to address the situation.

RESPONSE 158: Resul ts of t he 2000 assessnent are
avail abl e for review

COMVENT 159: ARM 36.11.419(7) This rule should be
added. It is consistent with the SFLMP.

RESPONSE 159: The departnment concurs.

Comment s Regardi ng ARM 36. 11. 420 SI LVI CULTURE

COVMENT 160: ARM 36.11.420(1) The SFLMP cont ai ned
several inportant provisions under this topic that have been
omtted from the new rules. For exanple, the new rule omts
the following requirement of the SFLMP: “Silvicultura
prescriptions would be prepared for all planned treatnents.
These prescriptions would be witten to acconplish the
followng objectives in a clear and organized nmanner:
Docunment conformty of the prescribed silvicultural treatnents
with requirenents of the State Forest Land Managenent Pl an and
rel evant departnment Resource Mnagenent Standards.” SFLWP
Record of Decision (ROD)-15. Wy has this section been
omtted? By deleting this section, does the departnent excuse
itself from conformng to the SFLMP and any of the RMS
st andards? \What are the inplications of these om ssions?

RESPONSE 160: This language is now in ARM 36.11.420(7).
The RM5 of the SFLMP are clarified, refined, and replaced to
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the extent necessary with these rules without resulting in any
change in commtment or intent from the SFLMP. The rules
reflect the intent of the SFLMP nore conpletely, and describe
the departnent’s managenent nore thoroughly and explicitly
than did the RVMSs. The RMSs in the SFLMP were attenpts to
apply the concepts of biodiversity nmanagenent. After six
years of application the departnment has indications regarding
what has and what has not worked. These rules reflect that
adaptive managenent through the slight wording changes from

the |anguage of the SFLMP. Such a process of change was
anticipated, and explicitly acknow edged and allowed for in
t he SFLMP. It would be irresponsible for the departnent to

continue inpracticable and inconsistent commtnents when we
know t hey are i nappropriate.

COVMENT 161: ARM 36.11.420(1) The entire financial
section of the Silviculture section has been omtted (SFLM
ROD- 15). Why?

RESPONSE 161: This information is now contained in ARM
36.11. 446.

COMVENT 162: ARM 36.11.420(1) The proposed rules omt
the SFLMP Integration wth O her Resource  Managenent
St andards, Why? Have the references been updated? If so, what
are the new references? \What guidance will the departnent now
use to inplenent these standards?

RESPONSE 162: The departnent renoved reference to the
1991 silvicultural guidelines just as it renoved all references
to guidance and guidelines. The departnent believes the rules
clearly and explicitly lay out our philosophy and comm tnents.

COMVENT 163: ARM 36. 11.420(1) The rule should describe
in nore detail the type of managenent objectives that wll
produce “long term productivity of the site” for ensuring
“long termcapability to produce trust revenue”.

RESPONSE 163: The departnent believes this |level of
specificity to be inappropriate in a broad planning docunent
such as rul es.

COMVENT 164: ARM 36. 11.420(1) There is no reference to
designing silvicultural prescriptions that maximze growth
potential. The requirenment of the Enabling Act nandates that
growm h be maxim zed. The rules nust be nore definitive in this
area. The sustained vyield of 42.2 mllion bf wll nost
certainly be changed by the legislature in the future and you
nmust be prepared for that change.

RESPONSE 164: The Enabling Act does not mandat e
maxi m zed grow h. It does however, mandate protection of the
corpus of the trust, providing revenue to the beneficiaries,
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and undivided loyalty to the trust beneficiaries on the part
of the trust managers (the departnent and the Board of Land
Comm ssioners). The departnent believes the rules strike the
appropriate balance between short-term revenue and |ong-term
protection of revenue production capability.

COMVENT 165: ARM 36.11.420(9)(c) The language in this
section of the proposed rul es has been changed fromthe SFLMP.
The proposed rules omt |anguage in the SFLMP NMonitoring
section. Since the proposed rules have deleted all the
| anguage t hat ref erences t he Silvicultural Tr eat ment
Quidelines, the public can only assune that there is new
reference material to use as a guideline. These references are
not anywhere in the proposed rule. Please explain what
gui del i nes are bei ng used.

RESPONSE 165: The rules replace previous guidelines.
The | anguage nentioned from the SFLMP Monitoring Section is
retained in ARM 36. 11. 420.

COMVENT 166: ARM 36.11.420(14)(d) This section has
been changed from the SFLMP. The SFLMP says that information
on revenues and costs would be maintained for all treatnents.

Wiy has this provision been omtted and what 1is the
inmplication of this om ssion?

RESPONSE 166: Reference to costs is retained in the
rule. The revenue portion of the RVMS was dropped because
these projects are investnents in the future, not revenue
generating activities.

COMVENT 167: ARM 36.11.421(1)(a) The proposed rules
omt two other sections that appear in the SFLMP. They are: A
record would be mmintained of all conditions and events that
occur during the course of treatnent that have a significant
potential to affect the treatnent outcone. On selected sites,
soils effects would be nonitored for inplenentation of
mtigation neasures and effectiveness to guide future harvest
practices. Wiy have these sections been omtted from the
proposed rule? WIIl soils no longer be nonitored for this
purpose? |If not, why? If so, please specify how that wll
occur.

RESPONSE 167: The soils references have been noved to
t he wat ershed section where other soils issues were addressed.
The clauses outlined in RMS 17 are addressed in the rules in
various itens under ARM 36. 11. 420.

Comment s Regardi ng ARM 36. 11. 421 ROAD NMANAGEMENT

COMVENT 168: ARM 36.11.421(1)(a) The | anguage has
changed from the SFLMP. The resource managenent standards of
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the SFLMP differ and are nmuch stronger in regards to
conservation commtnents than these rules.

RESPONSE 168: This rule has been revised. The renuining
m nor differences in wording between this rule and the SFLM
are necessary to recognize the other rules that are applicable
to road managenment. This rule is consistent with the SFLMP.

COMVENT 169: ARM 36.11.421(1)(a) There is no standard
to deal with listed carnivore species or elKk.

RESPONSE 169: The SFLMP did not address road standards
for elk. Forest managenent rules were included for various
carnivore species and are contained in rules for threatened
and endangered species. For sone, road standards are
included, and for others they are not. These rules are
consi dered adequate and are consistent with the SFLMP.

COMVENT 170: ARM 36.11.421(1)(d) The rule Should say
“The departnent shall use ...when possible.”

RESPONSE 170: The rul e has been revi sed and is
consi stent with SFLMP.

COMVENT 171: ARM 36. 11.421(2) The | anguage has changed
fromthe SFLMP.

RESPONSE 171: The rul e has been revi sed and is
consistent with the SFLMP.

COMVENT 172: ARM 36.11.421(3)(a) The | anguage has
changed from the SFLMP. The departnent has changed the
| anguage in the proposed rule and omtted a requirenment for
roads to be consistent with BWMPs, SMZ rules, Witershed
St andards, State Land Resource Standards, and the condition of
all permts. The change from requiring “consistency with” to
sinply “conply as necessary” or “as funding is available” is a
fundanental shift and has serious inplications for resource
protection.

RESPONSE 172: The rule has been revised and is
consistent with SFLMP, as stated in the Resource Managenent
St andards (Watershed RMS 4 and Road Managenent RVS 3).

COMVENT 173: ARM 36. 11.421(3)(a) Exi sting roads need
to be brought up to BMP standards and a plan devel oped to fund
this effort.

RESPONSE 173: Identification and remedi ati on of existing
road mai ntenance and BMP inprovenent needs are addressed in
ARM 36.11.421 (12) and ARM 36.11. 422.
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COMVENT 174: ARM 36.11.421(3)(e) The | anguage has
changed fromthe SFLMP. The departnent has weakened this rule
by adding “where practicable and when funding is available.”
Wiy were these changes nmade and what inpact will they have on
resource protection?

RESPONSE 174: This rule has been revised and is
consistent with SFLMP. This information has been reorganized
fromthe RVB's in the SFLMP for the sake of clarity.

COMVENT 175: ARM 36. 11.421(6) The departnment should
add |anguage that requires the agency to disclose its
mai nt enance schedule and how it wll be funded for new or
exi sting roads when proposing a project.

RESPONSE 175: See ARM 36.11.421(12), (13) regarding road
noni t ori ng. Mai nt enance needs are identified through road
i nspections see ARM 36.11.421(12) and (13). W prioritize
road mai ntenance needs identified and fund them through the
forest inprovenent budget. Emer gency road mai ntenance needs
are addressed on an as-needed basis. Road nmnagenent needs
identified during project planning are incorporated as part of
proj ect design.

COMVENT 176: ARM 36.11.421(6) The rule should include
abandoned roads and determ ne mai nt enance frequency.

RESPONSE 176: The departnment has committed to abandoni ng
roads in a condition that provides adequate drainage and
stabilization see ARM 36. 11.421(11).

COVMENT 177 ARM 36. 11.421(8) The | anguage has changed
significantly from the SFLMP and many of the standards in the
SFLMP have been elimnated. Wy do the proposed rul es change
the focus of road density from the |andscape |evel ecosystem
plans to the project |evel objectives? Wiat are the
inplications of this fundanental shift? Wy do the rules
elimnate any standards that would determine road density
deci si ons?

RESPONSE 177: The rule has been revised to include
| andscape-| evel pl ans. The remaining mnor differences in
wordi ng reflect the use of other forest managenent rules that
are applicable to road density decisions. The rule 1is
consistent with the SFLMP.

COMVENT 178: ARM 36. 11.421(8) The rule sets absolutely
no road density or security core standards for grizzly bear
habitat rmanagenent, other than to conply wth the Swan
agreenent. Wthout standards definitions are nmeaningl ess.

RESPONSE 178: The road density standards for grizzly
bears are located in ARM 36. 11. 431.
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COMVENT 179: ARM 36.11.421(9) The rule should be
cl earer.

RESPONSE 179: This rule is adequate for the intended
purpose, and is consistent with the SFLMP.

COVIMVENT 180: ARM 36.11.421(10)(c) The rule says
“consider” rather than using the | anguage of RV 11. In order
to be consistent with the USFW5 August 1, 2002 biological
opinion on federal agencies’ road managenent in bull trout

habitat all culverts nust be renoved fromobliterated roads to
protect water quality and fisheries.

RESPONSE 180: This rule has been revised and is
consistent with the SFLMP. The departnment has commtted to
abandoning roads in a <condition that provides adequate
dr ai nage and stabilization (see ARM 36.11.421(11)).

COMVENT 181: ARM 36. 11.421(10)(c) The rule should al so
include “.those public access roads that are deened: “(d)
contributing to unacceptable harm to water quality, wldlife
and fish when considered cunulatively with nearby roads on
private and other public |ands”.

RESPONSE 181: This rule as stated addresses excessive
resource damage which includes unacceptable harm to water
quality, wldlife, and fish

COMVENT 182: ARM 36.11.421(10) (c) The proposed rules
significantly alter SFLMP road managenent RMS 11, the latter
requiring stronger consideration for obliteration of unneeded
roads. There also needs to be road density limtations in the
rul es.

RESPONSE 182: The SFLMP enphasi zes obliteration through
re-vegetation and slash obstruction rather than the commonly
interpreted nmeaning of re-contouring or reshaping of the road
prism The SFLMP al so enphasized |eaving the road prisns
intact in order to maintain capital investnent. This rule is
consistent with the SFLMP.

COMVENT 183: ARM 36.11.421(11) Road prism left in
pl ace and drainage/stabilization assured suggests few real
road deconm ssi onings or revegetation.

RESPONSE 183: In the SFLMP the departnment used the word
“obliterate” to describe activities that would enphasize
revegetation and slash obstruction while leaving the road

prism intact to preserve capital I nvest ment . A nore
appropriate termto describe this road nanagenent strategy is
“abandonnment”, as wutilized in this rule. This rule is

consistent with the SFLMP.
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COWMENT 184:  ARM 36.11.421(11) The rule should be
cl earer.

RESPONSE 184: The rule is adequate as witten for the
i nt ended pur pose.

COMVENT 185: ARM 36. 11.421(11) If a road is to be
abandoned in accordance wth the definition under ARM
36.11.403(1), why is it necessary to leave intact the road

prisnf? Adequat e drainage and stabilization of abandoned
roads need not include intact road prisms and culverts at
stream crossings. All culverts and associated fill on all

stream crossings should be renmoved prior to abandonnent. This
is necessary to reduce sedinmentation and degradation of stream
habi t at .

RESPONSE 185: The SFLMP enphasizes road abandonnment
(“obliteration” is the termused in plan) through revegetation
and slash obstruction rather than re-contouring of the road
prism The SFLMP al so places an enphasis on |eaving the road
prisnms intact in order to maintain road construction capita
i nvest ments. The rule requires that abandoned roads be |eft
in a condition that provi des adequate drainage and
stabilization.

COMVENT 186: ARM 36. 11.411(12) needs to be reworded.

RESPONSE 186: The rul e has been revi sed and is
consistent with the SFLMP.

COMVENT 187: ARM 36.11.421(14) The sentence should be
re-worded as follows to insure on-the-ground repair or closure
nodi fication not be replaced with just the “consideration” of
alternative nmethods of closure: “The departnent shall repair
or nodify ineffective closures or replace them wth
alternative, nore effective methods of closure.”

RESPONSE 187: The rul e has been revi sed and is
consistent with the SFLMP.

Copmment s Regardi ng ARM 36. 11. 422 WATERSHED MANAGENMENT

COMMENT 188: ARM 36. 11.422(2)(a) The whol e section on
wat ershed is concerned with water quality with no nention of
water quantity other than its effect on quality. Rules nust
have provisions that allow for managenent activities that wll
pronote definite quantities of water. Ever increasing nunbers
of trees per acre are reducing the water yield.

RESPONSE 188: The rule is consistent with the SFLMP. The
SFLMP addressed water quantity only as it relates to water
qual ity. Increasing water yield (water quantity) was not
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addressed as a nanagenent objective in the SFLMP and is
currently not a forest managenment objective of the departnent.

Comments Reqgarding ARM 36.11.423 WATERSHED MANAGEMENT —
CUMULATI VE EFFECTS

COMVENT 189: ARM 36.11.423(1) The rule should read
“state, federal, and private activities.initiated or which are
in process or are conpleted.”

RESPONSE 189: Under existing admnistrative rules (ARM
36.2.642 (7)) cunulative inpacts mnust include considerations
for related future actions when these actions are under
concurrent consideration by any state agency through pre-
i npact st at enent st udi es, separate i npact st at enent
eval uation, or permt processing procedures.

COMMENT 190: ARM 36.11.423(1) Define substanti al
There are no hard and fast nunbers, and every statenent has
enough qualifiers t hat anyt hi ng can be done W th
rationalization.

RESPONSE 190: This rule is consistent with the |anguage
used in the SFLMP. The rule includes factors that wll be
used to determ ne when and at what |evel cunulative effects
assessnents are conduct ed.

COMVENT 191: ARM 36. 11.422(1)(d) The rule should
include a requirenent for fine filter analysis.

RESPONSE 191: The detailed watershed analysis included
in the rule is a fine filter analysis. This is consistent
with the SFLWP

COMVENT 192: ARM 36. 11.422(1)(f) The term “acceptabl e
| evel s of risk” should be replaced with the term “threshol ds
for cunul ati ve watershed effects”.

RESPONSE 192: The term “acceptable levels of risk” has
been replaced wth the term “thresholds for cumulative
wat ershed effects”. This is consistent with the SFLMP.

COVMENT 193: ARM 36.11.422(1) (f) Shoul d read
“wat ershed and stream conditions, including bedl oad, enbedded
sediment total suspended solids, woody debris recruitnent,
fish mgration barriers, and other neasures of aquatic system
heal th.”

RESPONSE 193: The <criteria used for determning the
threshol ds contained in the rule are consistent with those in
the SFLMP. The paraneters listed in the Corment are comonly
included in evaluations of the items listed in this rule
(stream channel stability and existing watershed conditions).
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COMVENT 194: ARM  36.11.422(1)(f) What does the
department consi der excessive relative to acceptable |evels of
cunmul ative effects, and under what standards?

RESPONSE 194: The departnent considers excessive |evels
to be those conditions that exceed the cunulative watershed
effects thresholds determ ned using the process contained in
this rule. Thresholds are designed to ensure conpliance wth
water quality standards and protection of beneficial water
uses.

COMVENT 195: ARM 36.11.422(1)(f) Wat are "“acceptable
|l evel s of risk?” What standards and nethods will be utilized
to make this determ nation?

RESPONSE 195: The term “acceptable levels of risk” has
been replaced wth the term “thresholds for cumulative
wat ershed effects”. This is consistent with the SFLM. The
term as well as the itenms used when nmaking these
determ nations are described in this rule.

COMMENT 196: ARM 36.11.423(1)(f)(ii) The term
“acceptable levels of risk” should be replaced with the term
“thresholds for cunmul ative watershed effects”. This is

consistent with the SFLMP.

RESPONSE 196: See Response 197.

COMVENT 197: ARM 36.11.423 (1)(f)(ii) “Moderate” should
be stricken as a degree of risk. The departnment should be
required on all projects to accept no nore than a | ow degree
of risk, which should be defined as “having a high degree of
probability for producing predicted results of little or no
harmto water quality or beneficial uses”.

RESPONSE 197: Language <contained in this rule is
consistent wth the | anguage adopted under the SFLMP.

COMVENT 198: ARM 36. 11.423(1)(f)(ii) Projects that pose
a noderate risk should not be conduct ed.

RESPONSE 198: The rule is consistent with SFLM. The
SFLMP al so incorporated low to noderate |evels of risk. The
rules require low |levels of acceptable risk for all water
quality limted water bodies.

COMVENT 199: Low to noderate is not measurable. DNRC
shoul d define and accept only lowlevel risks, especially to
habitats of S, threatened and endangered species for the
reasons nentioned previously.
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RESPONSE 199: See response to the comrent above. ARM
36.11.427 ensures that forest nmanagenent activities are
designed to protect and maintain threatened, endangered and
sensitive fish species.

COMVENT 200: ARM 36.11.423(1)(d) The term “acceptabl e
| evel s of risk” should be replaced with the term “threshol ds
for cumul ative watershed effects”. This is consistent with the
SFLIVP.

RESPONSE 200: See Response 197.

COVMENT 201: ARM 36. 11.423(1)(d) The SFLMP specified
that on the Stillwater, Coal Creek and Swan River state
forests, the departnment would establish thresholds at a |evel
that ensured protection of beneficial uses with a |ow degree
of risk. Under the proposed rule the departnment would
conplete a detailed watershed analysis when coarse filter or
prelimnary analysis indicates either the existence of or high
risk potential for unacceptable cumul ative watershed effects.
This is a mjor departure from the conservative watershed
managenent approach of the SFLMP. Instead of managing for |ow
degree of risk, the rule proposes to conduct a watershed
anal ysis when a high risk potential exist, and even then the
rule provides no direction for the appropriate risk level for
the three state forests.

RESPONSE 201: The rul e addr esses wat er resource
protection for sensitive watersheds state-wi de regarding
threshold levels for cunulative watershed effects. Under the
rules, the departnment would manage all water quality limted
wat ersheds as identified by the Departnent of Environnental
Quality on the Montana 303(d) with a |ow degree of risk, not
only those watersheds located in the Stillwater, Swan and Coal

Creek State Forests. Watershed analysis will be conducted on
all activities involving substantial canopy renoval or ground
di st ur bance. Detailed analysis would be conpleted unless

screening or prelimnary analysis indicates low risk of
i npacts due to cunul ative watershed effects.

Comments Regarding ARM 36.11.424 WATERSHED NMANAGEMENT -
MONI TORI NG

COMVENT 202: ARM 36. 11. 424(1) This proposed rule has
changed fromthe SFLMP. Wiy has the departnent elimnated the
final sentence appearing in the SFLMP? Wiy would the
departnment elimnate the requirenent that its nonitoring
strategy be peer reviewed and reviewed by the Land Board?
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RESPONSE 202: A watershed nmonitoring strategy was
devel oped with peer and Land Board review as part of SFLM
i npl enentation. Under this rule, the departnent is naintaining
the nonitoring strategy.

COMMENT 203: ARM 36. 11.424(1) Delaying the creation of
a watershed nonitoring strategy to sone |ater date does not
denonstrate commtnment on the part of the departnent to
understand the inpact of their forest nanagenent on water
quality and fisheries.

RESPONSE 203: A watershed nmoni tori ng strategy was
devel oped with peer and Land Board review as part of SFLM
i npl ement ati on. Under this rule, the departnent IS
mai ntai ning the nonitoring strategy.

COMVVENT 204: ARM  36.11.424(1)(a) Why has t he
requi renent that the departnment would remedy problens noted
during BMP audits and BMPs would be revised for future

applications been elimnated from the rules? WIIl these
problenms no longer need to be remedied by the departnent or
will they be renedied sone other way? Is the departnent

relying on future BMPs to address the problen? |If so, does
this change create a tine lag for renedying these problens?
What woul d that tinme difference be?

RESPONSE 204: The SFLMP conmmitnent to renmedy problens
noted during BMP audits has not been elimnated from the
rules. This requirenent is contained in ARM 36. 11.424(2).

COMVENT 205: ARM 36.11.424(1) (a) Define substanti al
and what detrinental soil disturbance is.

RESPONSE 205: The rule is consistent wth |anguage
contained in SFLMP. The anobunt of potential soil disturbance
necessary for an activity to be considered for a BWP audit is
determined on a site-specific basis with considerations for
exi sting conditions, soil types, terrain and type of harvest
operations utilized. A detrinental soil inpact is a
bi ol ogi cal or physical effect from any activity that reduces
soil productivity or results in conpaction, displacenent, or
er osi on.

COMVENT 206: ARM 36.11.424(1)(c) The rule should read
“..and sensitive or fish species of special concern as
identified by the Departnent of Fish, WIldlife and Parks and
the departnent native fish conservation plans adapted by the
State of Montana.

RESPONSE 206: The departnent’s Forest Managenent Bureau
maintains a list of sensitive species that include the
sensitive fish species nost likely to be affected by DNRC
forest managenent activities as specified in ARM 36. 11. 434.
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COMVENT 207: ARM 36.11.424(1)(e) has been noved here
from ARM 36. 11.426(8). It is a nore appropriate place in the
rul es.

RESPONSE 207: The departnent concurs.

COMVENT 208: ARM 36. 11.424(3) should be added because
it had been inadvertently omtted from the proposal notice
It is consistent with the SFLMP.

RESPONSE 208: The departnent concurs and has nade the
change.

COMVENT 209: ARM 36. 11. 424(3) The language in this
section has changed considerably from the SFLMP. The proposed
rule only requires the departnment to correct or mtigate
probl ens that are due to forest managenent practices. Problens
from grazing, mning, cabin sites and recreation inpacts wll
no | onger be corrected. Please explain this om ssion.

RESPONSE 209: The intent of the proposed rules is to
address the departnent’s forest managenent activities as
defined by ARM 36.11.403(26), which includes grazing of
classified forest |ands.

COMVENT 210: ARM 36.11.424(3) The proposed rules omt
Section (23) of the SFLMP on Monitoring: “ the departnent
would continue to participate in cooperative nonitoring
efforts, such as the Flathead Basin Comm ssion’s Mnitoring
Plan and the Flathead Basin Forest Practices and Fisheries
Cooperative Program Final Report reconmendat i ons (see
Fi sheries RVM5 #2). Wat has happened to this section? Is it no
| onger inportant to cooperate with these other entities or
will this occur through other means? Pl ease expl ain.

RESPONSE 210: The rule was revised and is consistent
with the SFLMP. Cooperative nonitoring efforts were
i nadvertently omtted fromthe proposed rul es.

COMVENT 211: ARM 36.11.424(3) The proposed rules omt
the requirement to conpile the results of nonitoring into a
report for the Land Board by Cctober 2000 and every five years
thereafter. WIIl the departnent no |onger mnake these reports
avai l able to the public?

RESPONSE 211: The requirenent to conpile nonitoring
results into a report for the Land Board every 5 years is
contained in ARM 36. 11.448. The report is available to the
public. This rule is consistent with the SFLMP.

COVMENT 212: ARM  36. 11. 424(3) Should state “the
department with consultation from MDFWP comrit to suspend or
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nodi fy the project so that adverse inpacts are either halted
or reversed’.

RESPONSE 212: This rule requires the departnent to
manage watersheds to nmmintain water quality that neets or
exceeds state water quality standards and protects designated
beneficial uses. Conmpliance with these standards is also
subject to other admnistrative rules addressing water quality
that are adm nistered and regul ated by the Mntana Departnent
of Environnmental Quality.

COMVENT 213: ARM 36. 11. 424(3) VWat 1is “acceptable
| evel ?” Department of Fish, WIldlife and Parks reconmends t hat
the departnment quantify qualitative ternms so that rules can be
understood by the public and to help the departnent foresters
i npl ementing forest plan direction.

RESPONSE 213: Acceptable levels are those that do not
violate applicable laws, rules, water quality standards and

protect beneficial wuses. There is no single set of
guantitative terns that can be used to cover all applicable
requirenents or that can be applied to all situations

occurring at the site-specific or project |evel.

Comments Regardi ng 36.11. 425 WATERSHED MANAGEMENT — STREAMSI DE
MANAGEMENT ZONES AND RI PARI AN MANAGEMENT ZONES

COMVENT 214: ARM 36.11.425(1) The rule should be
revised to provide nore clarity.

RESPONSE 214: The rule has been revised to replace the
use of the term “extended SMZ” wth “riparian mnagenent
zone” (RMVEZ) . The use of term “extended SMZ" causes confusion
between the intent of this rule wth the requirenents of the
exi sting streansi de managenent zone law 77-5-303, MCA and
rules ARM 36.11. 302. The departnment has selected the term
“riparian nanagenment zones” to describe areas of additional
streansi de buffers established under these rules.

COMVENT 215: ARM 36. 11.425(1) The rules do not reflect
the need for managenent of the vegetation to ensure healthy
riparian areas. There nust be new vegetation established in
these areas or you create the dem se of the very habitat you
want to protect.

RESPONSE 215: Vegetation managenent, such as tinber

harvest, is not excluded from the SMZ and RMZ. Instead, the
RVZ w dths established under these rules specify areas wth
speci al managenent consi derati ons. These considerations

include restrictions on equipnment operations and constraints
on silvicultural prescriptions that are consistent with the
SFLIVP.
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COMVENT 216: 36. 11.425(1) For every stream mle wth
100 feet of special managenment you are affecting 24.3 acres of
| and. Since many of these sites are the nobst productive their
managenent or lack thereof wIll seriously and negatively
affect the overall return to the trust.

RESPONSE 216: Revenue generating f orest managenent
activities are not prohibited from occurring within SMZ and
RVZ w dt hs. Forest managenent activities are restricted in
SMZ's and RMZ's to operations or conditions that the
departnment believes are necessary to provide adequate |evels
of resource protection that are consistent with the SFLMP and
appl i cabl e | aws.

COMVENT 217: 36. 11.425(1) W do not agree with the
rule to extend the m ninum w dth of the SMZ required under ARM
36.11.302. The wdths of the SMZ as required under the
exi sting Streansi de Managenent |aw are adequate, even on sites
wi th high erosion risk.

RESPONSE 217: The SFLMP includes additional streanside
buffers on sites with erosive soils. The RW w dths contai ned
in the rules are consistent with the SFLMP.

COMVENT 218: 36. 11.425(1) The tinber stands wthin
SMZ's nust be intensively managed to produce healthy and
di verse forests and produce the greatest long-term incone to
the trusts. The health and productivity of the stands within
the SMZ's will deteriorate w thout proper managenent.

RESPONSE 218: Under the rules, tinber harvest are not
prohi bited from occurring within SMZ's and RW's. | nst ead,
forest nmanagenent activities are restricted to operations or
conditions that are necessary to provide adequate resource
protection and remain consistent with the SFLMP.

COMVENT 219: 36. 11.425(2)(c) shoul d read ”
..evaluations, including but not limted to stream surveys that
eval uate sedi nent deposition, slunping, nearby slope failures,
riparian health or other measures as determned by a
pr of essi onal geonor phol ogi st or ot her specialist”.

RESPONSE 219: The intent of this rule is to address
sources of information that wll be used to identify high
erosion risk, not to identify potential factors contributing
to degraded stream or watershed conditions. The site-specific
field evaluations used to determne high erosion risk could
i nclude, but not be limted to, the itens suggested.

COMVENT 220: 36. 11.425(2)(c) Expanded SMZ's shoul d be
required for riparian conservation areas along streans or
| akes identified as core or nodal habitat for bull trout.
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RESPONSE 220: The rules establish riparian managenent
zones for all fish bearing streans, |akes and other bodies of
wat er. Harvest prescriptions within RMZ's will be designed or
nmodified to provided adequate protection of fish habitat.
Restrictions on equi pnment operation and road construction are
applicable to RMZ's established for high erosion risk sites
| ocated on both fish bearing and non-fish bearing streans.
The requirenents of the Montana SMZ | aw and rul es are adequate
for lowto mediumerosion risk sites.

COMVENT 221: ARM 36. 22.425(3)(c) should be revised to
replace the use of the term “extended SMZ" wth “riparian
managenent zone” ( RVEZ) .

RESPONSE 221: The departnment concurs and has nade the
change.

COMVENT 222: 36. 11.425(3)(c) The proposed SMZ w dths
are excessive given the |ikelihood that such areas would be
harvested by helicopter or line systenms both of which are
extrenely | ow i npact.

RESPONSE 222: The RMZ widths contained in the rules are
consistent with the SFLMP. Under the rules an RMZ would be
established on sites with high erosion risk that include
slopes ranging from 25 to 40% Harvest operations in this
sl ope range are typically conducted by ground based harvest
and yardi ng systens. RVZ’ s established for high erosion risk
do not effect silvicultural prescriptions.

COMVENT 223: ARM 36. 11.425(3)(d) should be revised to
replace the use of the term “extended SMZ" wth “riparian
managenent zone” ( RVEZ) .

RESPONSE 223: The departnment concurs and has nade the
change.

COMVENT 224: ARM 36. 11.425(3)(b)(ii) should be revised
to replace the use of the term “extended SMZ” with “riparian
managenent zone” ( RVEZ).

RESPONSE 224 The departnent concurs and has nmade the
change.

COMVENT 225: 36.11.425(3)(b)(ii) The department should
prohi bit the use of wheeled or tracked vehicles regardl ess of
sl ope.

RESPONSE 225: The depart ment di sagr ees. The rule
restricts equipnment operation in a nmanner designed to prevent
undesirable inpacts to soil resources, erosion and subsequent
sedi ment delivery to streans. It includes provisions that
al | ow equi pnment operations on gentle to noderate slopes (less

MAR Notice No. 36-11-91



-67-

than 35% in areas when terrain, circunmstances or conditions
permt the wuse of equipnment wthout causing unacceptable
i npacts.

COMVENT 226: 36.11.425(3)(b)(ii) What is excessive?

RESPONSE 226: Excessive refers to those |l|evels that
cause undesirable or detrinental inpacts, or exceeds those
| evel s analyzed for in the project |evel MEPA assessnents.

COMMVENT 227: ARM  36.11.425(4)(b)(iii)(c) should be
revised to replace the use of the term “extended SMZ” wth
“riparian managenent zone” ( RMZ).

RESPONSE 227: The departnment concurs and has nade the
change.

COMVENT 228: 36.11.425(4)(c) The rule should be nore
specific about the type of cable systens, or at |east the
specific conditions that nust be met for allowing cable
yarding in extended SMZ' s.

RESPONSE 228: Cable yarding systens will be restricted
to those that do not cause excessive ground disturbance.
Determning the type and capabilities of appropriate cable
systens is best done on a site specific or project |evel
basi s.

COMVENT 229: 36.11.425(4)(c) Strike the first sentence,
the intent should not be to restrict cable yarding but to
m ni m ze di sturbance.

RESPONSE 229: The rule has been revised to clarify the
i ntent.

COMVENT 230: 36.11.425(4)(c) What is excessive? Please
define for readers.

RESPONSE 230: See response to conmment 228.

COMVENT 231: ARM 36. 11. 425(5) should be anended to say
“tinber harvest in an extended SMZ is prohibited in a riparian
conservation area for a stream identified as core or noda
habitat for bull trout or has been otherwise identified as
critical habitat for westslope cutthroat trout or Yell owstone
cutthroat trout by NDFWP”.

RESPONSE 231: The rules provide adequate |levels of
habitat protection for bull trout, westslope cutthroat and
Yel | owstone cutthroat trout (see 36.11.227). Tinber harvest
conducted in a SMZ or RVZ of a fish-bearing stream would
occur only to the extent that adequate |evels of shade, |arge
woody debris recruitnent and other habitat features were
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mai nt ai ned. Adequate |evels of these habitat parameters can
only be determned on a site-specific project |evel basis.

COMVENT 232: ARM 36. 11. 425(5) What is adequate and
potential ? Pl ease defi ne.

RESPONSE 232: Adequate levels of shade and |arge woody
debris are defined by rule. Potential refers to trees that
could fall into the stream

COMVENT 233: ARM 36. 11.425(5)(a) should be revised to
replace the use of the term “extended SMZ" wth “riparian
managenent zone” ( RVEZ) .

RESPONSE 233: The departnment concurs and has nade the
change.

COVMENT 234. ARM 36.11.425(5)(a) A nore appropriate
approach would be to have the SMZ extended to no less than 1.5
the site potential tree height at 100 years.

RESPONSE 234: Potential tree height is appropriate for
use as the mninmum RMZ width as it relates to tree canopy
renoval because it is the streanside area from which the tree
canopy predom nately influences stream shading and | arge woody
debris recruitnent. RVZ's established to provide additiona
| evel of water resource protection from potential sedinent
delivery are addressed in ARM 36. 11. 425.

COMMENT 235: ARM  36.11.425(6)(a) Excel | ent stream
tenperature data has been coll ected..Montana m ni nrum SMZ w dt hs
and retention provide adequate protection to maintain stream
t enper at ur es.

RESPONSE 235: Forest canopy |ocated beyond the 50
m ni mum requi red under the SMZ Law can substantially influence
stream shadi ng. The use of potential tree height was sel ected
as appropriate strategy to identify the width of an RMZ where
forest canopy is nost likely to influence stream shade and
wat er tenperatures. This approach is consistent with the
approach utilized by the department for SFLMP inpl enentation.

COMVENT 236: ARM  36. 11.425(7) Does this apply to
sal vage? |If not, it shoul d.

RESPONSE 236: The proposed rule applies to all forest
managenent activities as defined by rule. The definition of
forest managenent activities includes sal vage.

COMMENT 237: ARM 36.11.425(7)(a) The tree retention
rules are not based on science.
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RESPONSE 237: Stand density is critical to provide for
adequate LWD recruitment and shade. The existing rules for RV
tree retention are based on a review of the available
scientific literature and are consistent with the SFLMP.

COMMENT 238: We don’t believe providing shade retention
or woody debris recruitnent on a project basis as stated in
ARM 36. 11. 425(5) and (6) is adequate.

RESPONSE 238: Use of potential tree height was selected
as appropriate strategy to identify the width of RMZ where
forest canopy is nost likely to influence stream shade and
wat er tenmperatures. The level of tree retention necessary to
determ ne adequate |evels of shade and potential |arge woody
debris recruitnent would be -evaluated for each specific
| ocation on a project basis using credible science.

COMVENT 239: ARM 36.11.425(9) should be revised to
i nclude RMZ' s.

RESPONSE 239: The departnment concurs and has nade the
change.

COMVENT 240: ARM 36.11.425(9) refers to two rules
36.11.408 and 36.11.411 that do not seemrel at ed.

RESPONSE 240: The references contained in the proposed
rule were an error. The rule has been revised.

COMMENT 241 ARM 36.11.425(9) Strongly suggest SWMZ
wi dths be wi der and that harvest be prohibited in them for
hi gh-risk sites and core or nodal habitat for bull trout.

RESPONSE 241: The wuse of potential tree height was
selected as an appropriate strategy to identify the width of
RVZ where forest canopy is nost likely to influence stream
shade and water tenperatures. RVv's will also be established
for high erosion risk. Tinber harvest would only be conducted
in a SMZ or RVZ where adequate |evels of shade, |arge woody
debris recruitnment and other habitat features were naintained,
and excessive soils disturbance and erosion did not occur.
Bot h approaches are consistent with the SFLMP.

COMVENT 242: ARM 36. 11.425(9) The rule should include
Montana Fish, WIldlife and Parks’s designated sensitive fish
species as well. There is no apparent reason to exclude other
sensitive species and adverse inpacts.

RESPONSE 242: The Forest Managenent Bureau nmintains a
list of designated sensitive species as specified in rule.
This is consistent with the SFLMP.
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COMVENT 243: ARM 36.11.425(10) should be revised to
i nclude RMZ' s.

RESPONSE 243: The departnment concurs and has nade the
change.

Comments Regarding ARM 36.11.426 WATERSHED NMANAGEMENT  —
VWETLAND MANAGEMENT ZONES

COVMVENT 244. ARM 36.11.426(1)(a),(b),(c) are
i nadequate. WMZ's should provide anple shade. The departnent
needs to ensure that conplexes conprised of nunmerous small
pot hol es or other wetlands exceeding .1 acre have sone sort of
shade retention and that the departnent develop a rule that
exam nes the cunulative inpacts of forestry activities that
cover landscapes with clusters of these features.

RESPONSE 244: Provi si ons in ARM  36.11.426(a) are
consistent with SFLMP and provide higher |evels of resource
protection than currently required under the SMZ |aw and
rul es. Provisions contained in ARM 36.11.426 (b) and (c)
provi de adequate | evels of resource protection for wetl ands.

COVMENT 245:. ARM  36. 11.425(5)(a) Roads shoul d be
prohi bited in Wtland Managenment Zones.

RESPONSE 245: ARM 36. 11.425(5)(a) In general, under the
rules, the construction and use of roads in wetland managenent
zones would be avoided. On occasion the construction or re-
construction of a road within a WW mght be necessary,
unavoi dabl e or desirable when no other reasonable alternative
exists. In any case these activities would only be considered
if it they could be adequately mtigated.

COMVENT 246: ARM 36.11.425(5)(a) Departnent of Fish,
Wldlife and Parks reconmmends that roads should not be built
within 500 of WMZ to maintain their integrity. FW is unaware
of mtigation neasures that could “adequately mtigate”
potential inpacts, and, therefore, suggests dropping ARM
36.11.425 (5) (a) and sticking with language in (5) avoiding
the use and construction of roads in WE.

RESPONSE 246: Wetland banking and other neasures are
comonly used to offset or mtigate inpacts from wetland road
construction when no other reasonable alternatives exist. The
departnment recognizes the sensitivity of road construction in
WWZs. The rul e provides adequate wetl and protection.

COMVENT 247: ARM 36. 11. 425(6) should say the departnent
shall “mnimze”.
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RESPONSE 247: The rule  provides adequate resource
protection. The rule is consistent with the SFLMP.

COWMENT 248: ARM 36.11.425 (6)(a)(i) Wat is excessive?

RESPONSE 248: Excessive refers to those |levels that
cause undesirable or detrinmental inpacts, or exceeds those
| evel s analyzed for in the project |evel MEPA assessnents.

COMVENT 249: ARM 36.11.425(6)(b)(iii), The operation of
ground-based equipnment in a WWE should be limted to frozen
soil only.

RESPONSE 249: The rule provides for an acceptable |eve
of resource protection. Achi eving these levels of resource
protection requires design and inplenentation of site-specific
mtigation neasures depending on site-specific conditions,
type of activity proposed and other circunstances and factors
occurring at the site. This is consistent with the intent of
t he SFLMP.

COVMENT 250: ARM 36.11.425(8) and 8(a) were noved to
section ARM 36.11.424 1(d) WATERSHED MANAGEMENT — MONI TORI NG

RESPONSE 250: The departnment concurs and has nade the
change.

COVMENT 251. ARM  36.11. 425(8) Successf ul managenent
requi res adequate nonitoring and this should be a mandatory
comm tnent. The departnent needs to schedul e and plan regul ar
i npact assessnents.

RESPONSE 251: A watershed nmonitoring strategy was
devel oped and adopted under SFLMP that included a peer and
Land Board review. The prem se for the approach was directed
by the SFLMP. The rule is consistent with the SFLMP.

Comment s Regardi ng ARM 36.11.427 - FlI SHERI ES

COMVENT 252: 36. 11.427(2) The referenced rule should
be changed to reflect the correct rul e nunber.

RESPONSE 252: The departnment concurs.

COMVENT 253: The  depart nment should review forest
managenent activities and their effects on federally listed
species as well as species of concern, sensitive species, and
speci es the USFW5 consi ders candi dates for |isting.

RESPONSE 253: ARM  36.11.427(2) addr esses f or est
managenment activities in relation to threatened, endangered
and the departnent |isted sensitive species fish species. ARM
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36. 11.436(6) addresses the devel opnment and nmi ntenance of the
departnment sensitive species |ist.

COMVENT 254: ARM 36.11.427(2)(a)(i) should be revised
and is consistent with the SFLMP.

RESPONSE 254: The departnment concurs and has nade the
chnages.

COMVENT 255: ARM 36. 11.427(2)(a)(i) Should al so ensure
the departnent inplenents neasures identified in conservation
pl ans the state has devel oped for westslope cutthroat trout,
Yel | owst one cutthroats, and fluvial arctic grayling.

RESPONSE 255: ARM 36.11.427(3)(c) addresses fish species
on the departnment sensitive species |ist.

COMMENT 256: ARM 36. 11.427(3)(c)(iv) needs a definition
of “reasonable efforts”. The departnent is a signatory to the
MOU and Conservation Agreenment for westslope cutthroat trout
i n Mont ana. A goal of that document is to protect westslope
cutthroat trout and their habitats. The commtnent in the MU
shoul d be reflected in these rules.

RESPONSE 256: Reasonable efforts are those conservation
strategies that satisfy the needs of the species within the
context of trust obligations. By signing the MOU associ ated
with these conservation agreenents, the departnment agrees to
the terns.

COMVENT 257: ARM 36.11.427(3)(c)(iv) The departnment is
required to review and assess inpacts of forest managenent
activities on all fisheries populations under MEPA, not just
threatened and endangered. This rule should include Mntana
sensitive species and inportant recreational species.

RESPONSE 257: Sensitive species are addressed in the new
rul es. | ssues regarding the potential effects of forest
managenment activities on non-sensitive fish populations are
addressed at the project |evel during the MEPA process.

COVIMVENT 258: ARM 36.11.427(4) rul e shoul d say
“structures.the departnment should conply wth the Stream
Protection Act and ensure that adequate passage is provided in
consultation with MOFWP for flows up to 100-year events soO
that all appropriate |life histories of the species on site are
acconmodat ed”.

RESPONSE 258: Stipulations and requirenments designed to
ensure adequate fish passages are specified in the Stream
Protection Act permts obtained through consultation wth
VDFWP.
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COMVENT 259: These new rules don't appear to account
for problenms with existing roads, which also need to be
addressed in the rules.

RESPONSE 259: Stream crossing structures on existing
roads are accounted for when they are subject to the 124
permt process under the authority of the Stream Protection
Act .

Comments Regarding ARM 36.11.428 THREATENED AND ENDANGERED
SPECI ES

COMVENT 260: ARM 36.11.428(1) should have |anguage in
t he proposed rule has been fundanentally changed from the goal
for endangered species in the SFLMP. The departnment has gone
from “would participate” and “would confer” to “may
participate” and “nmay confer”.

RESPONSE 260: The rule has been revised. The rule is
consistent with the SFLMP.

COVMMENT 261: ARM 36. 11.428(1) In general the departnent
should not be managing trust l|lands to support threatened and
endangered species unless the federal governnent reinburses
the trusts for losses to the trusts due to that managenent.
..The trusts should cone first.

RESPONSE 261: The departnent is obligated to conply with
section 9 of the ESA

COMVENT 262: ARM  36.11.428(1) Unless there is a
denonstrabl e incone benefit to the trusts, managenent targets
for threatened and endangered and sensitive species are
i nappropriate. The greatest problemin the proposed rule with
regard to T&E species is its failure to clearly define the
i nk between all owabl e and prohibited activities. Language is
needed such as the following: “Al managenent activities under
this rule nmust be reasonably calculated to adm nister trust
property so as to financially secure the |argest anmount of
| egitimate and reasonabl e advantage to the trust, except where
those activities are necessary to avoid a ‘taking or other
violation of |aw"”

RESPONSE 262: Fine filter biodiversity considerations
for these species are a fundanental conponent of the SFLMP and
warrant consideration in the rules. Providing for habitat
needs of these species is consistent with the departnment view
that the best way to produce long-terminconme for the trust is
to manage intensively for healthy and biologically diverse
forests.

COMVENT 263: ARM 36.11.428(1) The commenter suggests a
nore collaborative tone and approach by the departnent to
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cooperate fully in the recovery of threatened and endangered
species, and to prevent the listing of additional species. The
commenter believes this approach is needed to retain and gain
maxi mum rmanagenent options over the |ong-term

RESPONSE 263: This rule was revised to address this
concern. The rule is consistent with the SFLMP.

COMVENT 264: ARM 36.11.428(2)(b) Again the departnent
has severely weakened the commtnents made in the SFLMP for
the protection of threatened and endangered species. Wy does
the agency get sole discretion when deciding on whether to
work wth other groups? Shoul dn’t the Board of Land
Comm ssioners have sonme say in whether the agency wll
cooperate with other agencies?

RESPONSE 264: This rule was revised and is consistent

with the SFLMP. The rules will carry the force of |aw when
adopt ed. The departnent considers it appropriate to retain
di scretion for wor ki ng gr oup and recovery effort
partici pation, as consistent with departnent mandat es,
ownership and other objectives. The departnent has no
intention of reducing participation in working groups

appl i cabl e to managenent of habitat on state | ands.

Comments Regarding ARM 36.11.429 THREATENED AND ENDANGERED
SPECIES - BALD EAGLE

COMVENT 265: The SFLMP guidance ARM 36.11.429(v) says
“prohibit”.

RESPONSE 265: “Limt” is a reasonable term for the
i ntended purpose, given the exceptions stated in the Montana
Bal d Eagl e Managenent Plan of July 1994.

COVMENT 266: ARM  36.11.429(1)(d)(ii)(H) shoul d be
edited for clarity.

RESPONSE 266: The departnment concurs and has nade the
change.

Comments Regarding ARM 36.11.430 THREATENED AND ENDANGERED
SPECI ES — GRAY WOLF

COMVENT 267: ARM 36.11.430(1)(c) provi des for
conservation and managenent of white-tailed deer, mule deer
and el k habitat in a coarse filter approach, in recognition of
this prey base for gray wolf. FWP assunmes that its
coll aboration in working with the departnment on w nter range
and other critical habitats for deer, elk, and noose wll fall

under this rule. If so, a fine filter approach may also be
needed to focus habitat managenent in key |locations for which
FWP can provide site-specific information. FWP recommends
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that a fine filter step that involves FW consultation be
added under section l1l.c.iii. so as to deal effectively wth
the habitat issues inportant to sustaining the prey base for
gray wol ves.

RESPONSE 267: The departnent agrees that such fine
filter assessnments may be needed in key |locations, and would
cooperate at t he proj ect | evel wher e I ssues could
appropriately be addressed through NEPA. Big Gane Rule XLII
(1) (b) was revised to clarify FWP's role in consulting on big
gane issues, regardless of potential association with wolf
packs. The departnent believes, with revision, ARM 36.11.430
and 36.11.442 (1)(b) are adequate for the intended purpose.
The rule is consistent wwth the SFLMP.

Comments Regarding ARM 36.11.431 THREATENED AND ENDANGERED
SPECI ES — GRIZZLY BEAR

COVVENT 268: ARM 36.11.431(1) (a), The Swan Valley
Agreenment has been rendered ineffective for protecting grizzly
bears. It is not being fully inplenented by sonme parti es.

RESPONSE 268: The departnent di sagrees. The Swan Val |l ey
Gizzly Bear Conservation Agreenent is faithfully being fully
i mpl enent ed. The departnent is conmtted to cooperating to
mnimze risk to grizzly bears in the Swan Vall ey.

COMVENT 269: ARM 36.11.431(1)(a)(i), there has been no
annual reporting to date.

RESPONSE 269: Monitoring reports have been drafted and
submtted by the cooperators to the USFW5 since 1999.

Comments Regarding ARM 36.11.432 GRIZZLY BEAR MANAGEMENT ON
BLOCKED LANDS

COMVENT 270: The wording in ARM 36.11.432(1) should be
changed in the rule to correct English.

RESPONSE 270: The departnment concurs and has nmade the
change.

COMVENT 271: Sonme elenments of this rule are excessive
and will inpair the state’'s ability to intensively mnanage
| ands to produce long-termincone to the trusts. The proposa
to expand security core areas wth additional buffers and/or
road restrictions to reduce tenporary | osses of effective core
area is far too restrictive and is not consistent with the
fiduciary duties owed to the beneficiary.

RESPONSE 271: The tenporary identification and expansion
of security core areas would typically occur when existing,
identified secure areas would be entered for managenent. This
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is proposed to reduce potential for "net |oss" of security core
as a result of managenent activities. The departnent considers
this rule consistent with SFLMP direction and reasonable for
mnimzing risk to grizzly bears.

COMMVENT 272: ARM 36.11.432(1)(b) This should be the
“nmovi ng wi ndows” techni que.

RESPONSE 272: The currently accepted technique in use by
the departnent is “noving w ndows”. The depart nent
acknowl edges that acceptable techniques and nethodol ogies
change over tine. Broad | anguage to describe nethodology in
this case is preferable to account for possible future
changes.

COMVENT 273: ARM  36.11.432(1)(c) assunmes that t he
baseline road Ilevels from the SFLMP neet the needs of
grizzlies. The departnent should adopt the federal USFS
Fl at head Nati onal Forest Anmendnent-19 standards.

RESPONSE 273: This rule is adopted from direction
contained in the Interim Mdtorized Access Managenent Direction
Northern Continental Divide Recovery Zone (March 8, 1995). The
departnment believes the rule is appropriate given its intended
pur pose.

COMVENT 274: ARM 36.11.432(1)(c)(i) This suggests that
the departnent does not know how many ghost roads they have
and (b) the “non-denning period” |anguage is an effort to give
snownpbi |l es a pass. This should not be all owed.

RESPONSE 274: Cccasionally roads are found that were in

exi stence prior to 1996. Correction of such errors can
slightly alter baseline road density estimtes, but these
errors nust be accounted for. Correction results in a nore
accurate portrayal of 1996 baseline road density. This is
necessary for accurately analyzing project effects and
conpliance with rules requiring no net increase. The “non-
denning period” |anguage is contained throughout existing

i nteragency policy for grizzly bears. The non-denni ng period
term is science based and is used to denote the period when
bears are nost vul nerable to human di sturbance -- particularly
as related to notorized access.

COMVENT 275: ARM 36.11.432(1)(c)(ii) is not based in
science and allows the departnent too nuch discretion.

RESPONSE 275: The departnent believes a wording change
to the proposed rule is necessary to nore accurately convey
original intent. This rule is necessary to allow for
managenent flexibility in situations where neeting baseline
road densities is clearly inconpatible with continued forest
managenent activities. In such cases risk to bears would be
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carefully assessed and approval for alternative action would
be required by the forest nanagenent bureau chief. Such
all omance would require that alternative nmethods for
mnimzing inpacts to grizzly bears be applied to the maximm
extent practicable.

COVMENT 276: ARM 36.11.432(1)(d) assunmes that 1996
cores are adequate, when they nmay not be. The |last four words
“to the extent practicable” allow the departnent too much
di scretion. The departnment needs to provide to the public the
sci ence behind the mapped security cores.

RESPONSE 276: This rule is adopted from direction
contained in the Interim Mdtorized Access Managenent Direction
Northern Continental Divide Recovery Zone (March 8, 1995). Due
to constraints related to |land ownership anount, |ocation,
distribution, and agency mandates differing from those of
federal agencies, the departnment has never firmly commtted to
retaining grizzly bear security core for periods greater than

or equal to 10 \years. The departnent recognizes the
i mportance of the 10-year generation tine for bears, but nust
bal ance ownership constraints and agency nandate. Security
core nmaps are available to the public upon request. Security
core delineation on departnent lands follows established
procedures and incorporates professional judgnent. The rule

was revised to clarify intent.

COMVENT 277: ARM 36.11.432(1)(d)(i) contains |anguage
that allows the departnment too nuch discretion.

RESPONSE 277: A wording change to the draft rule is
necessary to nore accurately convey the purpose and intent
This rule is necessary to allow for nmanagenment flexibility in
situations where neeting baseline core retention requirenents
is clearly inconpatible wth continued forest nmanagenent

activities. In such cases risk to bears would be carefully
assessed and approval for alternative action would be required
by the forest managenent bureau chief. Such al | owance woul d

require that alternative nmethods for mnimzing inpacts to
grizzly bears be applied to the maxi num extent practicable.

COMVENT 278: ARM 36.11.432(1)(e), by definition 1GBC
core areas contain no roads, skid trails, or other “project-
related activities.” They are essentially closed to all such
intrusions for a maxi mum of 10 years.

RESPONSE 278: The I GBC definition states...”No notorized
use of roads and trails during the non-denning period. Wthin
the core area, restricted roads require closure devices that
are permanent such as tank traps, |large boulders, dense
vegetation etc.” Due to constraints related to | and ownership
anount, location, distribution, and agency nmandates differing
from those of federal agencies, the departnment has not
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commtted to retaining grizzly bear security core for periods
greater than or equal to 10 years.

COMMENT 279: ARM 36.11.432(1)(f), no such activities
are permtted in core areas. |If they happen, for whatever
reason, the area is no longer a core. The departnent is a
menber of the Interagency Gizzly Bear Conmittee (IGBCO)
therefore this is not acceptable.

RESPONSE 279: Since adoption of the SFLMP the depart nent
has made substantial efforts to mnimze disturbance wthin
identified secure areas. However, due to constraints related
to land ownership amount, |ocation, distribution, and agency
mandates differing from those of federal agencies, the
Department has not commtted to retaining grizzly bear
security core for periods greater than or equal to 10 years.
The Departnent does not have representation on the | GBC

COMVENT 280: ARM 36.11.432(1)(f)(ii), wusing the terns
“shall make efforts” and “where practicable” allow the
departnment too nuch discretion.

RESPONSE 280: Language cont ai ned in t he rule
acknowl edges a broad range of site-specific situations that
arise in forest managenent projects. This rule requires the
departnment to consider areas of inportance to bears when
conducting activities that involve aerial operations. The
rule also requires the departnent to mnimze inpacts to bears
to the extent it can be acconplished for proposed activities.

The departnent believes the rule is appropriate given its
i nt ended pur pose.

COMVENT 281: ARM 36.11.432(1)(g), there is no such
thing as a “tenporary loss” of core. An area is either core,
or it isnt.

RESPONSE 281: Due to constraints related to |and
ownership anmount, |ocation, distribution, and agency mandates
differing from those of federal agencies, the departnment has
not conmtted to retaining grizzly bear security core for
periods greater than or equal to 10 years. The depart nent
recogni zes that providing secure areas for periods of tine
less than 10 years continues to have greater potential to
reduce risk for bears than non-secure areas.

COMVENT 282: The | anguage in ARM 36.11.432(1)(h) allows
the departnent too much discretion. The departnent needs to
use best avail abl e science.

RESPONSE 282: The departnent recognizes the inportance
of disclosing and mnimzing total road densities. Due to
constraints related to land ownership anount, |ocation
distribution, and agency mandates differing from those of
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federal agencies, the departnent did not choose to adopt firm
targets for total road density.

COMVENT 283: ARM 36.11.432(1)(j) IS i nadequat e.
Monitoring and closure repairs need to happen nonthly.

RESPONSE 283: Contractor avail ability, fundi ng
avail ability, resource ri sk, closure |location etc. are
exanples of factors that may influence the repair tine of a
specific closure device found to be ineffective. The rule as
proposed is realistic and acconplishes any needed repairs in a
reasonabl e amount of tine.

COMVENT 284: ARM 36. 11.432(1) (k) neans that 60% can be
roaded and clearcut at any given nonent. This is a
fragnmentation | evel i nconpati bl e W th nost carnivore
viability. The departnment needs to explain to the public what
exactly are the situations beyond the departnent’s control.
Using the ternms “shall make efforts” renders this proposed
rul e weak and vague.

RESPONSE 284: 40% is the level of cover specified as
necessary in the Swan Valley Gizzly Bear Conservation
Agreenment for reducing risk to grizzly bears. This rule is
not proposed to address fragnentation, nor the habitat needs
of a broad range of carnivore species. Situations that have
ari sen beyond departnment control during the |ast several years
include (but are not limted to) extensive wildfires that have
removed cover and large wind events that have blown down
trees. The departnent believes the rule is appropriate for
t he i ntended purpose.

COMVENT 285: In ARM 36.11.432(1)(l) what scientific
bear - based standards is the departnent using in this proposed
rul e? Using the term “where practicable” renders this

proposed rul e weak and vague.

RESPONSE 285: This sub-rule is adapted from the Swan
Valley Gizzly Bear Conservation Agreenent. Its intended
purpose is to address cover retention for bears along open
roads, and provide flexible |anguage that allows for human
safety concerns. The Departnent believes the definition neets
the intended purpose to allow for consideration of cover
retention al ong open roads.

Comments Regardi ng ARM 356.11.433 GRIZZLY BEAR MANAGEMENT ON
OTHER VWESTERN MONATNA LANDS

COMVENT 286: ARM 36.11.433(1)(a) should be edited to
i ncorporate the appropriate acronyns and shorten text.

RESPONSE 286: The departnment concurs and has nmade the
change.
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COMMENT 287: 36.11.433(1)(a) Si npl e i near
calculations are outdated and discredited, and “no net
I ncreases” assunes the status quo is o.k. Snownpbiles can no
| onger be given a pass. They are notorized vehicles that cause
di sturbance to bears. The departnent needs to explain exactly
what science they are wusing to back up the statenent
“tenporary increases are permssible for up to two consecutive
operating seasons.” This allows the departnment too much
di scretion.

RESPONSE 287: The rule applies to forest managenent
activities that occur during spring, sumer, and fall when
bears are nost vul nerable to human di sturbance -- particularly
as related to traditional fornms of notorized access. This rule
is necessary to allow for managenent flexibility in situations
where neeting road density thresholds is clearly inconpatible
with continued forest nmanagenent activities. In such cases
risk to bears would be carefully assessed. The departnent
believes that this definition and nethodology adequately
addresses road density evaluation for the intended purpose
gi ven avail abl e anal ysis techni ques and dat a.

COMVENT 287: 36.11.433(1)(a) The rule does not specify
the analysis area to be used for determning open road
densities. W recommend the 1 square mle guidance be applied
and expressed in the context of all the departnent parcels
within a BMJ rather than the individual parcel

RESPONSE 288 The rule states that this would be

determ ned at the parcel level for state |ands. Cal cul ation
of road densities at the BMJ scale is also a reasonable
appr oach. G ven consideration of needs of grizzly bears,

exi sting ownership patterns, and existing road densities, the
approach provided in this rule is currently the nost feasible.

COMVENT 289: 36.11.433(1)(a) W recommend that existing
cabin site and m neral devel opnent sites be granted specific
exenption fromroad density threshol ds.

RESPONSE 289: Considering special rmanagenent needs on
sonme lands is a reasonable consideration. However, as ESA
applies to take of individuals, whether activities originate
from the Forest Managenent Program Special Uses Program
Mnerals, etc., risk may be posed to bears. |In this situation
it 1is necessary to consider cunulative influences of
departnment activities in addition to forest nanagenent
activities. Thus, from the perspective of grizzly bears, it
is appropriate and necessary to consider roads and human
activities associated with other uses.

COVMENT 290: 36.11.433(1)(a) W recommend that |and
pur chases and exchanges be exenpted from the draft rule. It
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woul d prohibit the departnment from acquiring lands with open
road densities within recovery areas. W do not believe the
intent of the rule is to stifle exchange of | ands.

RESPONSE 290: As stated, this rule should not prohibit
the departnment from exchanging into, or purchasing land wth
existing high road density. However, the departnent mnust
recognize the liabilities and attributes of such |ands, which
may ultimately influence decisions to exchange or purchase.
Road density, access and human devel opnent will continue to be
i mportant issues associated with lands that lie within grizzly
bear recovery zones.

COMVENT 291: 36.11.433(1)(a) Much of the departnent’s
forestland is wild and renote, and FW encourages people to
take reasonable precautions for protecting thenselves in the

out door s. (A copy of FWP's brochure, “How to Hunt Safely in
Gizzly Country,” is attached to this letter; it outlines
safety neasures, including use of bear pepper spray that

recreationists mght use.)

RESPONSE 291: The departnent agrees with this concern
and is cooperating with FWP to reduce risk to grizzly bears
t hrough the NCDE Subcomm ttee and other prograns such as, the
"Living Wth Black Bears Gizzly Bears and Lions” Project. It
is the departnent's view that such considerations are best
addressed in this manner and not adm nistrative rules.

COMVENT 292: Regar di ng ARM  36.11.433 (1) (b) t he
departnment needs to specify the exact science behind this
proposed rul e. Using the term “to the extent practicable”
all ows the departnent too nuch discretion.

RESPONSE 292: This sub-rule is adapted from the Swan
Valley Gizzly Bear Conservation Agreenent. Its intended
purpose is to address cover retention for bears along open
roads, and provide flexible |anguage that allows for human
safety concerns. The departnent believes the definition neets
the intended purpose to allow for consideration of cover
retention al ong open roads.

COMMENT 293: Regarding ARM 36.11.433 (1)(c), riparian
zones are critical grizzly bear habitat and should have 100-
yard setbacks on either side of the high waterline. Using the
term “to the extent practicable” allows the departnent too
much di scretion

RESPONSE 293: The phrase "to the extent practicable"” was
included originally to acknow edge that hiding cover is not
al ways present near riparian zones. The rule is re-worded to
nore accurately address this consideration.
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COMVENT 294: ARM 36. 11.433(1)(d) needs to be changed to
say “Prohibit contractors and purchasers conducting contract
operations fromcarrying firearnms on their persons or in their
vehicles while operating anywhere on state |ands, comng or

goi ng.

RESPONSE 294: The departnment believes the rule is
adequate for the intended purpose.

COVMENT 295:. 36.11.433(1)(d) This may not be |egal
(interference with constitutional right to keep and bear
arnms). Wuld the departnent be accepting liability for
potential bear maulings that m ght be prevented by possession
of a firearnf

RESPONSE 295: The departnent’s |egal staff conducted a
t horough review of this rule. This constraint is |egal and
within the departnment’'s discretion

Comment s Reqgardi ng ARM 36.11.434 GRI ZZLY BEAR MANAGEMENT ON
EASTERN MONTANA LANDS

COMVENT 296: Regardi ng ARM 36. 11.434(1), the departnent
should formally consult with the USFW5 both on individual
projects and cunulatively. USFWS is preparing to inplenent
their new |linkage zone plan between recovery areas, and the
departnment needs to tie their lands in cooperatively.

RESPONSE 296: Under Section 9 of the Endangered Species
Act, the departnent is not legally obligated to formally
consult with the USFWS. The departnment is a participant on
the Interagency Public Lands Task Force to cooperatively
address wildlife |inkage. An addition was made to this rule
to clarify the relevant factors the departnent would consider
when devel opi ng project-level mtigations for grizzly bears.

Comments Regarding ARM 36.11.435 THREATENED AND ENDANGERED
SPECI ES — CANADA LYNX

COMMENT 297: Regarding ARM 36.11.435(8)(b)(i), a 10%
foraging habitat is very little to retain.

RESPONSE 297: Habitat proportions at the |andscape scale
that are necessary to pronote survival of lynx remain poorly
under st ood. This rule is proposed to ensure that quality
foraging habitat for lynx in the anmpbunt of 10% is retained
where it exists on school trust |ands.

Comment s Regardi ng ARM 36. 11. 436 SENSI Tl VE SPECI ES

COMVENT 298: ARM 36.11.436(1) should be revised and is
consistent wwth the SFLMP.
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RESPONSE 298: The departnent concurs and has nade the
change.

COMMENT 299: Regarding ARM 36.11.436(1)(a) considering
cover types alone is not enough, the departnent should also
consi der age cl asses and structure.

RESPONSE 299: The  departnent recogni zes that ot her
forest stand characteristics and attributes are inportant
habitat considerations for sensitive species. In this
situation, cover type is the appropriate term to convey the
i nt ended neani ng. This sub-rule was originally contained in
t he SFLMP gui dance for sensitive species.

COMVENT 300: ARM 36.11.436(2) should be revised to be
consistent wwth the SFLMP.

RESPONSE 300: The departnent concurs and has nade the
change.

COMVENT 301: ARM 36.11.436(2)(b) should be revised to
be consistent with the SFLMP.

RESPONSE 301: The departnent concurs and has nmade the
change.

COMVENT 302: ARM 36.11.436(3) should be revised to be
consistent wwth the SFLMP.

RESPONSE 302: The departnment concurs and has nade the
change.

COMVENT 303: ARM 36.11.436(4) should be revised to be
consistent wwth the SFLMP.

RESPONSE 303: The departnent concurs and has nade the
change.

COMVENT 304: ARM 36.11.436(5) should be revised to be
consistent wwth the SFLMP.

RESPONSE 304: The departnent concurs and has nmade the
change.

COMVENT 305: ARM 36.11.436(6), why do the rules differ
from the Plan CGuidance? Wy has the total species |list been
reduced to 6 from 14?

RESPONSE 305: This rule was revi sed to ensure
consistency with the SFLMP. SFLMP sensitive species guidance
(1998) originally identified 16 sensitive species. O these
specific "SFLMP nmanagenent guidelines" were provided for 9
species in 1998. Since 1998, the status has changed for
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several species (e.g., peregrine falcon and Canada |ynx). The
depart nent re-evaluated the "guidelines" and devel oped
specific rules only for those species that are nost likely to
be frequently influenced by forest managenent activities in
Montana. The departnment will continue to conduct fine filter
assessnments and mtigate at the project level for the |arger
array of sensitive species, nost of which are from the
original 1998 |Iist. However, the department considers it
unnecessary to develop detailed mtigation rule-sets for
species that are likely to be infrequently affected.

COVMENT 306: ARM 36.11. 436(6) would be sufficient
wi thout outlining 6 nore rules for flammlated owl, bl ack-
backed woodpecker, pileated woodpecker, fisher, comon | oon,
and peregrine falcon. The danger in uplifting sone but not
all possible sensitive species is the specter of stopping a
ti mber sale because of sone yet unnaned species that could be
sensitive but has not been addressed specifically.

RESPONSE 306: The departnment considers the rules for
t hese species necessary for neeting fine filter commtnents to

bi odi versity, and for provi di ng consi st ent managenent
di rection. By identifying sensitive species and objectively
evaluating those nost likely influenced by departnent

activities, the departnent's conmtnents can clearly be
est abl i shed.

COMMENT 307: In ARM 36.11.437(1), there are no firm
commtnents and no scientific citations.

RESPONSE 307: Language contained in this rule provides
guides for broad managenent considerations inportant for
pi | eated woodpeckers. The departnent believes the rule is
adequate for the intended purpose.

Comment s Reqgardi ng ARM 36.11. 440 SENSI Tl VE SPECI ES — FI SHER

COMVENT 308: ARM 36.11.440(1) should be revised to
del ete the unnecessary term "project analysis area".

RESPONSE 308: The departnment concurs and has nade the
change.

Cments Regardi ng ARM 36. 11. 443 Bl G GAME

COMVENT 309: ARM 36.11.443(1) should be revised to be
consistent with the SFLMP.

RESPONSE 309: The departnment concurs and has nade the
change.

COVMENT 310: ARM 36.11.443(1) Confused by the term
“big game”. There are several categories of wildlife that are
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not nentioned here. We believe all Mntana wildlife should be
consi dered on equal footing in the rules.

RESPONSE 310: The purpose of this section was to provide
direction for big gane species consistent with SFLMP Resource
Managenent Standards. Consideration for the habitat needs for

other species of wldlife is provided in rules for
Bi odi versity, Threatened and Endangered Species and Sensitive
Speci es. The coarse and fine filter approaches are not

intended to give sone species preferential status, but they
are intended to appropriately address habitat needs for the
species found in Montana. Federally listed threatened and
endanger ed species, however, do by |aw possess el evated status
for managenent consi derati on.

COMVENT 311: ARM 36.11.443(1)(a) should be revised to
be consistent with the SFLMP.

RESPONSE 311: The departnment concurs and has nade the
change.

COMVENT 312: ARM 36. 11.443(1)(b) should be revised to
be consistent with the SFLMP.

RESPONSE 312: The departnment concurs and has nade the
change.

COMVENT 313: ARM 36.11.443(3) should be added to be
consi stent with the SFLMP

RESPONSE 313: The departnent concurs and has nade the
change.

Comments Regardi ng ARM 36.11. 444 GRAZI NG ON CLASSI FI ED FOREST
LANDS

COMVENT 314: ARM 36.11.444(4) should be revised to be
consistent wwth the SFLMP.

RESPONSE 314: The departnent concurs and has nmade the
change.

Comment s Regardi ng ARM 36. 11. 445 WEED MANAGEMENT

COMVENT 315: Regar di ng ARM 36. 11.445(1) (b), t he
departnent should also consider new infestations of new
invaders even if they are not yet listed as noxious, to be a
priority.

RESPONSE ~ 315: The depart nent does also consider
i nfestations of new invaders |isted by county weed districts.
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COMVENT 316: 36. 11. 445(1) MNPS believes that t he
departnment should train their workforce to recognize weeds so
that roads and project areas can be nonitored frequently for
new i nfestations.

RESPONSE 316: Education referenced in ARM 36.11.445(1)
i ncludes training of the departnent staff. Wed nonitoring is
addressed under ARM 36. 11. 445(7).

Comment s Reqgardi ng ARM 36. 11. 446 FI NANCI AL AND ECONOM C

COVMMENT 317: Regardi ng ARM 36. 11.446(1), the SFLWMP did
not contain a section simlar to this section. It is difficult
to see how this section wll be integrated into every day
deci si on- maki ng. Does this section give DNRC conplete
discretion to make any nanagenent decision it can fit into
this category? This section needs further clarification.

RESPONSE 317: This rule is fornmulated from the concepts
expressed in SFLMP ROD Silviculture RVS nunbers 6-8. The rule
reflects the appropriate |evel of detail necessary to
programmatically eval uate fi nanci al and econoni ¢
considerations. It is the responsibility of the departnent to
abide by the trust nmandate and to ensure that it is supported
in the managenent proposals brought before the Board of Land
Comm ssioners. The rule is consistent wwth the SFLVP.

COMMENT 318: Regar di ng ARM 36.11.446(1) (a), t he
departnent needs to explain this section in nore detail. Wat
size of acreage is the departnent considering? Wat are the
site-specific opportunities they are describing here? This
statenent is neani ngl ess.

RESPONSE 318: The anobunt of acreage that the departnment
considers mnor would be determned on a site-specific basis.
At a mnimm these opportunities would not be on a scale
such that normal forest nmanagenment would be precluded as the

dom nant use. Site-specific opportunities could include any
opportunity that has the ability to generate incone to the
trust other than sales of forest products. The depart nment

believes the rule is adequate for the intended purpose.

COMVENT 319: ARM 36. 11.446(3) of the New Rules contain
no provisions for tracking the costs of individual tinber
sales to determ ne whether they are naking or |osing noney for
school trusts. The department is using project-by-project
anal ysis for managing forests but will only |ook at econom cs
on a progranmatic scal e. There is no nmechanism for tracking
whet her revenue is actually being generated or if tinber sales
are bel ow cost.

RESPONSE 319: The econom c context for tinber sales is to
mai ntain healthy and biologically diverse forests, which wll
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produce long-term inconme for the trust. The departnent | ooks
at the conditions of state forestlands in general to determne
where and how to achieve the annual forest nanagenent program
obj ecti ves. Col l ectively, individual sales contribute to
programmati c econom ¢  goal s. Projects are justified
economcally by this larger assunption rather than by weighing
the costs and benefits of a single project. Sales are based on
the criteria of mamintaining healthy and biologically diverse
forests, not on a concept of maxim zing short-termrevenue.

Comment s Regardi ng ARM 36. 11. 447 CATEGORI CAL EXCLUSI ONS

COMVENT 320: ARM 36.11.447(3)(a) should be edited to
clarify nmeaning.

RESPONSE 320: The departnent concurs and has nade the
change.

COMVENT 321: ARM 36.11.447(3)(a) The departnment has
elimnated the final portion of this categorical exclusion
that changes it significantly. Wiy has the departnent dropped
this inportant consideration of threatened and endangered
species from the proposed rule? How can an activity that may
negatively i npact threatened or endangered species be
considered so insignificant that the activity does not require
and EA or EI'S under MEPA? By definition inpacts on an
endanger ed species are significant.

RESPONSE 321: This rule specifically states in ARM
36.11.447 (b) that Categorical exclusions shall not apply in
the followi ng extraordinary circunstances: “federally listed
threatened and endangered species or critical habitat for
t hreat ened and endangered speci es as designated by the USFWS.”

COMVENT 322: The categorical exclusion in ARM 36.11. 447
(3)(w) appears nowhere in the SFLMP and should not be
considered as a categorical exclusion. The departnent shoul d
drop this categorical exclusion fromthe proposed rules.

RESPONSE 322: Categorical exclusions can be determ ned
by rulemaking according to the MEPA rules ARM 36.2.522(5).
The rule has been edited to reduce the volumes that are
eligible for categorical exclusion.

COMVENT 323: W recommend any harvest exceeding 50, 000
board feet involving fish bearing streans or streans that
deliver water to fish bearing streans not be catexed.

RESPONSE 323: As stated in ARM 36.11.447(2)(d). this
Catex would not apply in cases involving “activities within
the SMZ of fish bearing streams or |akes, except for
nodi fication or replacenent of bridges, culverts and other

crossing structures.”

MAR Notice No. 36-11-91



- 88-

COVMVENT 324. The volunmes seem high. The public has a
right to be involved in activities on public |ands.

RESPONSE 324: Categorical Exclusions are not intended to
excl ude the public fromparticipation

COMVENT 325: The categorical exclusion for 250 MBF and
1,000 nbf salvage are indefensible. This elimnates scientists
from outside the agency and Mntana citizens from input on
significant projects.

RESPONSE 325: The rule has been edited to reduce the
vol unes that are eligible for categorical exclusion

COMVENT 326: ARM  36.11.447 lists actions to Dbe
categorically excluded from MEPA review O those listed, FWP
specifically requests to be notified in advance regarding
actions described under ARM 36.11.447 (3)(b), (d), (f), (9),
(1), (s), and (w). The actions in these sections could affect
the resources that FW manages, such as ganme and non-gane
wildlife, fisheries, and recreational opportunities (fishing,
stream access, hunting, snowrobiling, etc.).

RESPONSE 326: As indicated in the rule, any qualifying
activity would have to neet certain criteria and would not be
allowed if extraordinary circunstances are |likely. Adoption of
these rules would not prohibit such notification prior to
i npl enenting any categorical exclusion. The departnent woul d
prefer to address such requests outside of the adm nistrative
rul e- maki ng process.

Comments Regarding ARM 36.11.448 NMANAGEMENT OF THE STATE
FOREST MANAGEMENT PLAN

COMMENT 327: Regarding ARM 36.11.448 (3)(a), Wat if
the public views these changes as not being conpatible? The
public should be notified whenever there are changes being
made to the plan. And all changes need to be presented to the
Board of Land Conmi ssioners so that it can nake the decisions
regarding forest nanagenent. These decisions should not be
made at the sole discretion of the departnent. Wiat is the
definition of mnor changes or additions? The SFLMP says
cunmul ati ve m nor changes could result in a progranmatic review
of the entire plan. Wiy have the proposed rules deleted this
sentence? What will the inpact be of this deletion?

RESPONSE 327: The rule is consistent with the SFLM.
Any substantial programmatic changes to the SFLMP would be
addressed through MEPA as a Plan anendnent. The depart nent
agrees that cumulative mnor changes <can result in a
programmatic review of the entire plan. The rule has been
revi sed. M nor changes shall be determned by the forest
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managenent bureau chief, as stated in the SFLM. Mai nt ai ni ng
that discretion is the responsibility of the forest managenent
bureau chief, as directed by the SFLM.

Comments Regarding ARM 36.11.449 SITE-SPECIFIC ALTERNATIVE
PRACTI CES

COMVENT 328: ARM 36. 11.449(1) should be elimnated.
Nowhere in the SFLMP, does this rule or anything resenbling
it, appear. The departnent cannot put into the hands of the
bureau chief the ability to disregard |arge sections of forest
managenent rul es.

RESPONSE 328: In t he i nt erest of al | owi ng for
appropriate and inforned decision meking, the departnent
| eaves open the potential that other circunstances may dictate
sone divergence from the rules as witten. In doing so, we
acknowl edge the inability of broadly applicable rules to
account for every possible situation that nmay occur in the
real world. Wth any action-related activity the departnment
will base its decisions on site-specific analysis, inforned
public involvenent, and consideration of resource protection
si deboards provi ded by these rul es.

COMVENT 329: It is unclear in ARM 36.11.449(2) what
constitutes “adequate levels of resource protection” when
assessing fisheries and aquatic resource issues. Those inpacts
need to be evaluated by fisheries professionals. FW wll
continue to work with the departnent to review and recomrend
actions on proposed alternative practices.

RESPONSE 329: The departnent concurs. Ti nmber harvest
conducted in a SMZ of a fish-bearing stream would occur only
to the extent that adequate levels of shade, |arge woody
debris recruitnment and other habitat features were maintained.

Adequate levels of these habitat paraneters can only be
determ ned on a site-specific project |evel basis.

Comment s Regardi ng ARM 36. 11. 450 TI MBER PERM TS

COMVENT 330: ARM 36.11.450(1) should be edited to
clarify the intent.

RESPONSE 330: The departnent concurs and the departnent
has made t he change.

COMVENT 331: 77-5-212, MCA states: “Commercial permts
for tinber renoval. Section (1) Permts may be issued to
citizens of the state for commercial purposes at conmerci al
rates w thout advertising under such restrictions and rules as
the board may approve for tinber in quantities of |ess than
100, 000 feet board neasure; and in cases of energency due to
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fire, insect, fungus, parasite, or blowdown and no other, in
quantities of |less than 200,000 feet board neasure.”

RESPONSE 331: ARM 36.11.450(1) was edited to include the
words “at commercial rates w thout advertising”.

COMVENT 332: Is the departnment proposing to bypass the
approval of the Board of Land Conmm ssioners? The Board of Land
Conmi ssioners is in charge of managing the trust. The Board of
Land Comm ssioners needs to be infornmed at all times about what
i s happening on state | ands.

RESPONSE 332: The departnent intends to continue to keep
the Board of Land Comm ssioners informed of all activities
bei ng proposed on state | and. The public will continue to
have the opportunity to comment on permt proposals.

COMMENT 333: It is unclear if these tinber permts are
categorically excluded or what type of MEPA process wll be
used.

RESPONSE 333: Permts wi | | only qualify for a
categorical exclusion if they neet the criteria under ARM
36. 11. 447. If they do not qualify for a categorica
excl usion, an environmental assessnent will be conduct ed.

4. An electronic copy of this Notice of Adoption is
avai |l abl e through the departnment’s site on the Wrld Wde Wb
at http://ww.dnrc.state.nt.us. The departnment strives to nake
the electronic copy of this Notice of Adoption conformto the
official version of the Notice, as printed in the Montana
Adm ni strative Register, but advises all concerned persons that
in the event of a discrepancy between the official printed text
of the Notice and the electronic version of the Notice, only

the official printed text will be considered. In addition
al t hough the Departnment strives to keep its website accessible
at all times, concerned persons should be aware that the

website nmay be unavail able during sonme periods, due to system
mai nt enance or technical problens.

BOARD OF LAND COWM SSI ONERS DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATI ON

By: By:
JUDY MARTZ ARTHUR R CLI NCH
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Chai r D rector

By:

DONALD D. MACI NTYRE
Rul e Revi ewer

Certified to the Secretary of State March 3, 200S3.
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	NEW RULE XXXVI (36.11.436)	SENSITIVE SPECIES
	(1) Sensitive species usually have specific habitat requirements, and consideration of their needs is recognized as a useful fine filter for ensuring the department meets its primary goal to maintain diverse and healthy forests.  Considering sensitive sp
	(a)	remains the same as proposed.
	
	
	
	
	
	NEW RULE L (36.11.450) -	TIMBER PERMITS	(1) Under the authority of 77-5-212, MCA, The the department shall may have the authority to issue commercial timber permits at commercial rates and without advertising that do not exceed 100,000 board feet of timb
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